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Chairman’s Remarks

As Chair of your Committee on Per Curiam Affirmed Decisions, | submit to you the
accompanying report of the Committee's completed work that complies with the charge given the
Committee. AsChair, | trust thet | will be indulged in exercising the privilege of the Chair in
order to present my observationsin regard to the work of the Committee, the Committee Report
itself, the work and assistance provided by the staff of the Office of the State Courts
Adminigrator and the efforts of the Committee to seek input into the work of the Committee and
the response to those efforts.

Fird, let me comment on the assstance we recelved from the staff of the Office of the
State Courts Adminigtrator and specificdly that of Gregory Y ouchock and Richard Cox. This
past February marked my twentieth anniversary of service as ajudge on the Second District Court
of Apped. During that period of time, | served from the time of its rebirth in 1985 until 1998 on
the Florida Judicia Council and its successor, the Forida Judicid Management Council. | have
served as Chief Judge of the Second District Court of Apped, as Presdent of the Conference of
Didrict Court of Apped Judges, and have been actively involved since 1980 in advancing to the
Horida Legidature the needs of the Horidajudiciary. | give you this history only to emphasize
that in dl of those activities, | have had the opportunity and responsihility to work closely with
much of the staff of the Office of the State Courts Adminigirator. In doing so, | have found that
office and its people to be without equa in the knowledge and dedication with which they
perform their duties and with which they effectively and cooperatively serve the courts and,
therefore, the people of the state of Florida. Gregory Y ouchock and Richard Cox are exemplars
of that high standard of knowledge, dedication and cooperation, and without them, the work of
your Committee would have been considerably more difficult, if not impossble. | know
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thet |, persondly, if ever again given such atask would ins<t that they be at my right hand as they
have unfailingly been throughout the work of the Committee.

Second, the Committee itself has gone about its work in a manner that reflects the
absolute integrity and complete dedication that each and every member of the Committee brought
to the work of the Committee. While there were, and are, and will continue to be, differences of
opinion in regard to methods that should or should not be used to achieve the results desired,
those differences were never divisive, intolerant or mean-spirited. | am personaly convinced that
in the work of the Committee each member sought only that which each believed would serve to
not only continue, but to advance the excellence of the Horidajudiciary in its service to the
people of Florida

Third, the Committee sought throughout its tenure to encourage, not only written
comments on, and input into, the work of the Committee, but perhaps more importantly, persona
participation by those interested in the meetings and discussons of the Committee. The historic
use of PCAs has often been met, particularly by those opposed to them, with considerable zed
and emotion and therefore, as expected, we received a number of negative written commentaries
which are included as an addendum to the report. Unfortunately, our open invitations to gppear
before and participate in discussons with the Committee were virtually ignored. The Committee
held saverd well publicized mestings, indluding an open pane discussion in Miami, during
regularly scheduled meetings of The Florida Bar. The attendance of those other than Committee
members and gaff at those meetings could be counted on one hand. One such widdly publicized
opportunity was the open panel discussion held in Miami at the meeting of The Horida Bar on
January 20, 1999. The extraordinary pane that participated in the pand discussions brought
particular and unique ingght into the work of the Committee. The panel conssted of former
Chief Justices of the Florida Supreme Court Alan C. Sundberg, Sr. and Stephen H. Grimes, the
now retired "Dean” and longest serving judge of dl Digtrict Court of Apped Judges, former
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Third Didrict Judge, Thomas H. Barkdull, J.; retired Fourth Digtrict Judge William C. Owen,

Sr.; and pand moderator, Thomas E. Hollenhorst, Associate Justice of the California Fourth
Didtrict Court of Appedl. Adding to the expertise and historic knowledge of that pand is the fact
that former Chief Justice Sundberg served as a member of the 1979 Horida Condtitution Article V
Review Commission; Judge Barkdull had served on every Condtitution Revison Commission
(1968, 1978 and 1998), and former Chief Justice Grimes served as Chair of the 1995 Article V
Task Force legidatively created to provide an open forum for hearings and study of Article V
issues in advance of the work of the 1998 Horida Congtitution Revison Commission. While
every member of the Committee and staff were present for that pandl discussion, there were fewer
than five other personsin attendance. In any study of a matter in controversy, it is of
immeasurable benefit to an understanding of the issuesinvolved for those interested to hear
firsthand from those who have genuine expertise in the subject matter. It isan unpardlded
opportunity to recelve adirect or immediate response to specific questions or objectionsraised. It
is disgppointing that those who voice such sirong fedings about PCAs failed to take advantage of,
and thereby afford the Committee the benefit of, such a profitable exchange of ideas and
information. It cannot be without consderable significance that no member of that distinguished
pand recommended abolishing or sgnificantly atering the present use of PCAs, and, to the
contrary, every member favored the continued use of PCAs as a useful, effective and desirable
tool to be used by Forida's appellate courtsin the proper adminisiration of justice.

Asalesser subgtitute for those who did not take advantage of that panel discussonin
Miami, | would strongly urge athorough study of Jenkinsv. State, 385 So. 2d 1356 (Fla. 1980),
and the specid concurring opinion of then Chief Justice England. (Jenkins is attached to the
report as Appendix A.) No one concerned with and interested in the history and use of PCAsIn
the jurisprudence of Horida and in the clearly delineated respective jurisdictions of Foridas
Digrict Courts of Apped and the Forida Supreme Court can afford not to be knowledgeable of
Jenkins.
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Findly, I would comment on the Report of the Committee itsalf and in that regard what
the Committee was charged with doing and what it was not charged with doing.

The Committee was not charged with studying the desirability of, or the effect on, the
jurisprudence of Horida of the "sdective publication” of opinions. While many would link PCAs
with the selective publication of opinions, | believe that those are two different subject matters
which should have no direct linkage. There are many problems associated with sdlective
publication which should be intensely studied before recommendations are made in regard to
utilizing sdlective publicationsin Horida

When opponents of PCAs speak, they often appear darmed at the increased use of PCAs
inHorida. |1 am of the opinion that it should not be surprising, or asubject for darm, that as
Forida's gppdllate casdload increases, as various areas of our jurigprudence become increasingly
more settled and as access to our courts becomes increasingly more open, the proper use of PCAs

will naturdly and properly increese.

| do not think the answers to Floridas appellate casd oad and workload chalengesliein
increasing the number of courts and/or judges and/or the sdective publication of opinionsin order
to curtail the use of PCAs. As new tools and methods of addressing judicia needs arise, it isnot a
necessary corallary to abandon those that have been useful in the past. | think it of significance
that thereis not a recommendation ether in the report of the Committee asawhole, or in the
minority reports, that the use of PCAs be abandoned or prohibited. The use of PCAsisnot anew
device that has been recently thrust upon our legd system. In the materids submitted with the
Committee's Report is an article from the American Bar Association Journa of August 1999.
(Appendix A) That aticle by William C. Smith, Big Objections to Brief DeciSons, uses asits
darting point an unpublished opinion on rehearing of an affirmance without opinion of the
Eleventh U.S. Circuit Court of Appedls, in United States of Americav. Vicki Lopez-Lukis, No.
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98-2179. While Mr. Smith, the article's author, obvioudy had access to and referred to the
Eleventh Circuit's unpublished opinion on rehearing in Lopez-L ukis, he does not quote from the
opinion. | have, since publication of Mr. Smith's article, been furnished a copy of that opinion.
Finding its opening paragraph historicaly ingtructive, | therefore quote that paragraph of that

opinion asfollows.

The tenor of one of the arguments for rehearing suggests an
element of illegitimacy about the practice of affirmance without
opinion, such asis permitted by Eleventh Circuit Rule 36-1. More
than 20 states and each of the federd circuits use summary
dispositions smilar to Rule 36-1. Federd Rule of Appdlate
Procedure 36 contemplates decisions without opinions. In addition,
the appellate courts of England, as we understand their practice,
gtill decide mogt of their cases without written opinions. The
rationde behind these rules and practicesis that in many cases no
jurisprudentia purpose is served by writing an opinion. See
Furman v. United States, 720 F.2d 263, 266 (2d Cir. 1983) ("A
great many cases do not present any new or significant issue for
which there are not ample precedents aready in the published

reports. . .. The use of summary orders permits judgesto devote
more time to the remaining cases that truly merit fully developed
exercses of judicid craftsmanship”). Inlight of this widespread
practice, we are confident that we do nothing revolutionary when

we decide to affirm ajudgment without a written opinion.

Reflecting on the lengthy process that your Committee has engaged in, the information
received, the discussions and debates that have ensued, and considering dl of that in light of the
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fact that on January 1, 2001, my retirement is congtitutionaly mandated after twenty-one years as
an appdlae judge, one overriding and disturbing fact will be carried with me. The Eleventh
Circuit in Lopez-L ukis refers to that disturbing factor as"Thetenor of . . . arguments. . [that]
suggests an dement of illegitimacy about the practice of affirmance without opinion . .. ." Asl
have dready gtated, in the work of the Committee the relaionship of the Committee members
with each other was exemplified by the cordidity and mutua respect that our professons search

for "professondism’ seeksto attain.

In our profession, that should be so noble, it is never necessary or acceptable to be
vitriolic or vituperative in support of or oppostion to any postion. Unfortunately, there have
been some caught up in the fervor of their opposition to PCAS, who have voiced their opposition
with what amounts to thinly disguised accusations of laziness at best, and maevolence and/or
malfeasance a worst directed toward Florida's gppdlate judges. In my rather lengthy career asa
practicing lawyer/judge, | have found the men and women of Horidas judiciary to be intelligent
people of dedication, honor and integrity. The type of confrontation that uses a device of
degradation in support of apositionisin no way beneficid to increasing public confidence in the
judiciary or the legd professon. There are those, Ms. Danidsincluded, who, not without some
reason, advance the position that because of the "bad fedings' created by the debate over the use
of PCAs, the very process itsaf (PCASs) should be altered. | do not believe that the lawyers and
clientswho have logt in the trid court and who have had that loss affirmed in our appellate courts
are going to have their "bad fedlings' assuaged by sgnificantly dtering the use of PCAs. Many of
those who are unhappy with trid court decisions and who are unsuccessful in obtaining relief on
apped continue to complain about the "finality” of digtrict court of gpped decisons, whether
PCAsor otherwise. Toindulgein that type of complaint or to be disturbed by it isto ignore the
fact that DCA decisons were, for the most part, intended to befind.
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The conclusion of the process of study by your Committee, therefore, leaves me
convinced that the great mgority of persons who express displeasure with PCAs are in fact
dissatisfied with the present jurisdictiona relationship between the Florida digtrict courts of
gpped and the Forida Supreme Court. If my andysisis correct, those dissatisfied should
candidly engage in afrontal and forthright pursuit of the jurisdictional changes they desire rather

than pursue a "back-door" attack on PCAs

Reqogitfully,
L i/

Monterey Campbel, 111, Chair
Committee on Per Curiam Affirmed Decisons
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Executive Summary

The Judicial Management Council’s Committee on Per Curiam Affirmed Decisions
(hereinafter PCA Committee) was given the task of making a thorough and comprehensive inquiry
into the practice of the issuance of PCA decisions and their effect on the judicial system. In order
to accomplish this task, the PCA Committee met six times (five in person and one via video
conference), including one meeting which was a panel discussion a The Florida Bar’s Mid-Y ear
Mesting in January,1999, with audience participation. In addition, the PCA Committee collected
specific data on PCAs from July 1998 to June 1999 from the five DCA clerks offices and solicited
input on the subject from states with appellate casel oads of comparable sizes to Florida.

In order to fully understand the historical context in which the issue must be considered,
the PCA Committee engaged in a comprehensive review of relevant literature on the subject (see
Section I11). The subject matters considered in the review of literature included numerous subjects
related at least tangentially to the matter under discussion. Among the subjects reviewed were
standards for appellate courts, case processing, discretionary review of the decisions of appellate
courts, selective publication, conflict review by the Supreme Court, and various views on the use

of the PCA.

The PCA Committee was interested in any trends associated with PCAsin Florida. The
PCA Committee hypothesized that any increase in PCAs might be associated with a concomitant
increase in Anders appeals, postconviction relief cases, and other non fully-briefed appedls. In
order to test this hypothesis, the PCA Committee devel oped a data collection instrument with
three categories: Criminal, Administrative, and Civil, each with several subcategories. The
instrument also contained three disposition types. written opinions, PCA, and citation PCAs. The
PCA Committee solicited the help of the five district court clerks offices in collecting the
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necessary data. Data was collected on a monthly basis from July 1998 to June 1999. The PCA
Committee' s hypothesis was only partialy supported by the data, in that Anders appeals and
postconviction relief cases did receive a high percentage of PCAs, however, so did fully-briefed

cases in the criminal and civil categories.

The PCA Committee solicited written input from judges, state attorneys, public defenders,
and members of the bar. A significant amount of time was aso dedicated to reviewing responses
from judges and attorneys. Most of the judges and state attorneys who responded saw no
significant problem with the present use of the PCA, while many public defenders and private bar

members who responded want the district courts to either curtail or diminate the practice.

Among the reasons given in support of the use of the PCA isthat it enhances judicia
efficiency, reduces non-precedential clutter in reported opinions, saves judicial time and resources,
reduces delay in case disposition, disposes more promptly of frivolous appedls, increases the time
available for cases in which opinions are needed, and reduces the attempts at frivolous review in
the Supreme Court. Among the arguments made in opposition to the use of the PCA are that it
fosters unprofessionalism by the bench and bar, diminishes the appearance of fairness and
meaningful access to the courts, limits possible review by the Supreme Court, conceals
inconsistent results, and allows the judiciary to avoid difficult decisons. A summary of the

various responses is located in Appendices F, G, H, and I.

The PCA Committee eventually settled on five main aress of discussion, specificaly: (1)
motions to request an opinion; (2) suggestions for when to write an opinion and when to utilize a
PCA; (3) the use of checklists; (4) the use of citation PCAs; and (5) the adoption of a system of
unpublished opinions.
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Recommendations

After extended discussions, the PCA Committee makes the following recommendations:

o Reject the abolishment of PCAs.

o Amend rule 9.330, Florida Rules of Appellate Procedure, to allow, after a PCA,
a motion to request an opinion.

o Develop a “suggestions for opinion writing” curriculum to be used regularly at
the New Judges College and periodically at the Appellate Judges Conference as
an educational tool.

o Reject the use of a checklist.

o Discourage the use of PCAswhen thereisa dissent in the case.

o Rgject the requirement that PCAs be accompanied by a citation to authority.

o Declineto take a position on the subject of developing an alter nate system of
unpublished opinions as beyond its purview.

Conclusion

The PCA Committee concludes that whereas there may be some merit to the concept of
providing a written explanation of every decision, there are legal and practical reasons why such a
course is not desirable or feasible. From alega standpoint, the PCA Committee believes that
writing a brief opinion, even utilizing a citation or checklist, would add nothing to the
jurisprudence of the state and possibly create confusion in the law. On practical grounds, the PCA
Committee is of the opinion that the present caseload facing each district court judge would make
such opinion writing a significant burden, in terms of judicia time, and could subtract from time
available for writing opinions in cases where such writing is more deserved. When these
considerations are combined with the fact that the majority of cases receiving a per curiam
affirmance are not fully-briefed and are frivolous in many cases, the PCA Committee believes the

present mix of written opinions and PCAs is not inordinately skewed toward the latter.
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l. I ntroduction

The Committee on Per Curiam Affirmed Decisons (hereinafter PCA Committee) was
gppointed by the Chair of the Judicid Management Council (IMC) in the Spring of 1998 in
response to comments from a JIMC Committee on Appellate Court Workload and Jurisdiction.
The PCA Committee began itswork in April 1998.

Over the next severa months, the PCA Committee met severd times focusing its attention
on the following issues. (1) conducting an extensive literature review; (2) gathering PCA
gatistics from each of Forida's DCAS; (3) surveying the ten largest states (other than Forida)
regarding their use of PCA decisions, (4) hosting apand discussion comprised of former Supreme
Court justices, former gppdllate judges, and ajugtice of Cdifornia s intermediate appellate courts,
(5) soliciting input from members of The Florida Bar, Horida judges, state attorneys, and public

defenders; and (6) reviewing Forida s new appellate case management system.

The PCA Committee a0 reviewed and discussed a number of substantive issues that
could impact the use of PCAs by Forida s appelate courts, including: (1) Recommendation
No0.15 of the 1995 Article V Task Force; (2) a proposed amendment to appellate rule 9.330,
Florida Rules of Appellate Procedure; (3) suggestions for opinion writing; (4) the use of citation
PCASs, (5) the adoption of adigtrict court of appeal checklist for PCAs; and (6) the use of
unpublished opinions. Each of the foregoing issues is discussed in this report.

It isimportant to note that the PCA Committee framed much of its debate and work
within the context that Florida' s gppellate courts are structured to be primarily courts of last
resort as provided for in the Florida Condtitution. By design, the power of the Supreme Court to
review decisions of the DCAsislimited. In Ansnv. Thurston, 101 So. 2d 808,810 (Fla. 1958),

Final Report and Recommendations Page 1



Judicial Management Council Committee on Per Curiam Affirmed Decisions
.../}

the Supreme Court states that “it was never intended that the DCAs should be intermediate
courts” The use therefore of the term “intermedia€e’ in regard to Florida s didtrict courtsisa
misnomer. Moreover, the PCA Committee believes that any change in discretionary review that
may adversaly impact the workload of the Supreme Court is antitheticd to its charge.

The PCA Committeeis of the opinion that Forida' s judiciary is the finest in the nation.
The PCA Committee further believes that Florida judges, with few exceptions, conduct
themsdlvesin a professond and ethicd manner and in accord with their oath of office. The
suggestions that Florida' s appellate judges issue PCAs for reasons other than the fact that there
has been demonstrated no harmful error in thetrid court, or that pandls are reluctant to write for
various ingppropriate reasons are unfounded and rgected by the PCA Committee. Moreover, the
integrity of the gppelate process should not be maigned by unfounded and unsupported
accusations that amount to charges of judicia misfeasance, mafeasance, or nonfeasance. Smply
put, the understandable redity isthat it is difficult for many lawyers to accept the fact that their

case does not deserve awritten opinion.

Further, the PCA Committee dso believes that many appeals that come before the DCAS
are matters well established by law and that written opinions in these matters would serve not to
further define but confuse the law, and further clutter an aready crowded reporter sysem. The
PCA Committee dso believes that regular appellate practitioners should be able to determine the
court’ s reasoning for issuing a PCA from the argumentsin the briefs filed and questions asked
and comment made, at ora argument. It is the attorney who practices gppellate law infrequently
who perhaps has the mogt difficulty in understianding why his or her case may have received a
PCA.

Moreover, the PCA Committee would like to note that the threshold for tria court
reversd isvery high. Specificdly, the threshold is whether the trid court abused or exceeded its

discretion on factud issueswhen it issued itsruling. It is the experience of the judges on the
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PCA Committee that a PCA isissued when the pand is satisfied that affirmance is correct under
the applicable laws and facts. The PCA Committee a0 rgjects the suggestions by some that the
three-judge panels act in aless than professona manner and that because their work is not

conducted publicly, it is somehow less than forthright or conscientious.

The PCA Committee also believes that gppeals in Florida should be decided by judges, not
law clerks or other legd gtaff, and thus regjects any system that would place more reliance on the
latter when disposing of appeds. Nationdly, and in Florida, the proliferation of central and
persond legd dtaff at the gppellate level has the potentid of resulting in the unintended negetive
consequence of judges becoming managers of staff, rather than judicid decison-makers. The
PCA Committee believes that such a scenario is not in the best interests of justice, nor isit the
desire of Horida s citizens. Florida s appellate courts have dways exercised caution and restraint
in requesting additiona legd daff podtions. The PCA Committee endorses continuing discretion
in the use of legd Saff a the gppelate levd.

The PCA Committee adso believes that any attempt to expand discretionary review by the
Supreme Court would require an amendment to the Florida Congtitution and thus should be
consdered with great care. The PCA Committee was very mindful of the potential impact on the
workload of the Supreme Court when discussing each option under consideration. Therewasa
generd consensus on the PCA Committee that any recommendation directly impacting Supreme
Court workload was beyond the scope and authority of the PCA Committee’ s charge, and was

hence avoided.

Therefore, the PCA Committee has purposefully chosen to advance options that do not
necessarily increase Supreme Court workload, add confusion to the law, clog the reporter system
with redundant or unnecessary opinions, or dlow lega staff to assumejudicid functions. Itis
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the sincere bdlief of the PCA Committee that this report is thorough, fair, and in the best interests
of dl those who participate in Florida s appellate court system. The recommendations advanced
in thisreport are intended to improve FHorida s gppellate courts where necessary, and to affirm

those aspects of an gppd late system that are working as provided for in the Forida Congtitution.
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II.  Committee Charge and Membership

Charge

The Committee on Per Curiam Affirmed Decisons will make a thorough and
comprehensive inquiry into the practice of issuing PCA decisons. This study should include
compilation of quantitetive data regarding the practice of issuing PCA opinions, aswell as
subgtantive inquiry into the effects that reliance on PCA opinions has on others within the justice
system, including civil litigants, crimina defendants, trid courts, the Supreme Court, and The
Florida Bar.

Member ship

The Honorable Monterey Campbell, Chairman - District Court Judge, Second DCA
(IMC member 1995-98)

The Honorable Peter Webster - District Court Judge, First DCA

The Honorable Gerald B. Cope, Jr. - District Court Judge, Third DCA

The Honorable Barry J. Stone - District Court Judge, Fourth DCA

The Honorable John Antoon - District Court Judge, Fifth DCA (IMC member 1995-98)

The Honorable Bernie McCabe - State Attorney, Sixth Judicid Circuit (IMC member)

The Honorable Nancy Danidls - Public Defender, Second Judicia Circuit

Mr. Brian Onek - Assistant Public Defender, Eighteenth Judicia Circuit

Mr. Thomeas Elligett - Attorney, Tampa

Mr. Robert Krauss - Assistant Attorney Genera, Tampa
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Staff to the PCA Committee was provided by the Office of the State Courts
Adminigrator.

Mr. Gregory Y ouchock - Court Operations Consultant
Mr. Richard Cox - Senior Attorney
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[I1. Literature Review

The PCA Committee conducted an extensive literature review on the use of per curiam
affirmances without opinion. In addition to reviewing the American Bar Associdion’s Standards
Relating to Appellate Courts', a number of journa articles and other relevant pieces on the
subject, both within Florida and nationdly, were reviewed by the PCA Committee. Asone might
expect, the literature in this arealis both critical and supportive of the use of PCA decisions.
Below isasummary of the literature reviewed by the PCA Committee.

In January 1997, the Florida Bar Appellate Practice and Advocacy Section conducted a
roundtable discussion at its mid-year meeting on the use of PCA decisons. The PCA Committee
began itswork in earnest by reviewing the roundtable discusson materids. The PCA Committee
reviewed Standards Relating to Appellate Courts The standards suggest that gppellate judges
should confer after argument is completed and before adecison isformulated. With regard to
form, the standards suggest that “... the court should give its decison and opinion in aform
gppropriate to the complexity and importance of the issues presented in the case and, that every
decison should be supported, at minimum, by a citation of the authority or satement of grounds
upon whichitisbased.” Directions upon remand should state clearly and specificaly what course
of action is to be followed in the court below.

With respect to the decision process, the standards note that “... an appellate court’s
decisond process should be collegid.” It is not essentia that every case be decided by full
opinion. “The public interest is served by the court’ s ability to alocate its efforts according to the
complexity and importance of the questionsit must decide. Thet interest far outweighs

! standards Relating to Appellate Courts, American Bar Association Judicial Administration Division,
Standards of Judicial Administration, Vol. I11, 1994, Section 3.36 Decisions and Opinions, pp. 65-69.
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attempting to give every case equd literary treatment.” The Sandards aso note that “... litigants
are entitled to assurance that their cases have been thoughtfully considered. The public, dso, is
entitled to assurance that the court is thus performing its duty. Providing that assurance requires
that the decision in every case be supported at least by reference to the authorities or grounds
upon whichit is based.”

The PCA Committee aso reviewed | ntermediate Appellate Courts: I mproving Case
Processing.? This study reviews and discusses various disposition practices of intermediate
gppellate courtsin Arizona, Horida, Maryland, and New Jersey and any resulting impact these
procedura changes might have on qudity of review. New Jersey’s fast-track caendar for
sentencing apped s is reviewed; gpped s raisng sentencing issues requiring no briefs are heard on
an accelerated calendar and decided by order. The article notes that

“... this procedure has been designed to help the court handleits
high volume of these gppedls. The benefits are that the court can
hear these appeals more expeditioudy, and the public defender can
bring the gppedals without having to write briefs. The judtification
for this procedure is that the legal issues in sentencing chalenges
are settled, and questions regarding the gpplication of law to fact
can be adequately presented upon review of the transcript and in
argument done”

New Jersey’ s use of two-judge panelsis dso discussed. In New Jersey, over 60 percent
of civil appeasand 80 percent of criminad appeds are decided by two-judge panels. The atticle
notes that New Jersey judges view the two-judge pand as a device that increases productivity and
averts abacklog of briefed appeds. Proceduraly, the apped s are designated by the research staff
director after the briefs and record have been reviewed. Presding judges and panels themsdlves
can change the designation if they are so inclined. The qudlity of appdllate review is maintained

2 Joy A. Chapper and Roger A. Hanson, Intermediate Appellate Courts: Improving Case Processing,
National Center for State Courts, 1990, pp. 20-22.
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by two safeguards. (1) written decisonsin every gpped explain the court’ s reasons for the
outcome; and (2) the severd layers of screening (staff and judicia) ensure that only appropriate
cases are heard by two judge panels.

Maryland aso has an expedited procedure. The procedure used in Maryland is voluntary
and can be used in any type of appedal. According to the article “the procedure involves short
briefs filed in a compressed time frame and accd erated submission to the court (with or without
ord argument).” Unlike New Jersey’s system, Maryland' s procedure is not structured to
accommodate a large portion of the casel oad.

Floridal suse of PCAsisaso reviewed. The authors note that Florida s use of PCASis
another way for appelate courts to reduce dispostion times.  Eliminating the requirement for a
written decision with reasons enables the court to devote more time and effort to opinion writing
in the more difficult or complex gppedls. The safeguard is the pand discussion of each gpped.
The authors note that the use of PCAs isingtitutiondized in Forida and that this type of
disposition is a policy option available to other appellate courts as one way for them to address
increasing casdloads. Of the four states reviewed, Floridais the only state that does not require a

written opinion in every case.

The PCA Committee reviewed Section E, “Opinion Writing Standards and Practices’
from Judge Gerald B. Cope, Jr.’s®Discretionary Review of The Decisions of I ntermediate
Appellate Courts. A Comparison of Florida’'s System With Those of the Other States and The
Federal System.* In Section E, Cope reviews the ABA Standards Relating to Appellate Courts,
noting that they recommend an opinion in every case. In less Sgnificant cases, the ABA
standards recommend at least a statement of grounds. Cope notes that this position is aso urged

3 Judge Copeisamember of Florida's Third District Court of Appeal (Miami) and the PCA Committee.

4 FloridaLaw Review, Vol. 45, 1993.
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by appdlate authorities and favored by practitioners. The ABA Standards recognize that full
opinions are warranted in some cases but more abbreviated treatment is gppropriate in others.
Cope dso notesthat “... under Florida' s system, the existence of an opinion does not
automatically make the decision reviewable; the opinion gill must show on its face that one of the
four jurisdictiona prerequisites has been satisfied.”

Cope notes that state courts differ in their opinion writing practices. Some use
affirmances without opinion while others do not. 1n those states using affirmances without
opinion, the practice is usualy borne of necessity and istypically used as a case management
technique to relieve excessve appellate workload. Such isthe casein FHorida. Florida's gppellate
workload is higher than recommended by appellate experts. Cope addsthat “... athough
frequently criticized, affirmance without opinion has been a customary fegture in Florida appellate
practice.”

Cope offers three observations about the use of Florida s affirmances without opinion.
Fird, the practice is unregulated in FHoorida. A number of other jurisdictions have promulgated
rules regulating opinion writing, but that has not occurred in Forida. Second, affirmances
without opinion are used in some casesin which there is a debatable legd issue. Thisfact is
illusirated by the regular publication of written dissents or written concurrences with affirmances
without opinion. Third, there are Sgnificant variations among the five DCAsin their use of
affirmances without opinion. Some aitribute the variation to differences in custom and opinion

writing.

Cope notes that it does not follow that a matter is unimportant merely because no opinion
has been written. He believes that there are severd reasonswhy thisis so. Firg, the Supreme
Court standard of importance may differ from that of the appellate court. Second, workload often
determines whether an opinion will be written. An abbreviated opinion which omits

jurisdictiondly relevant words can be as preclusve as a decison without opinion. Third,
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impending changes in decisond law will be known in the Supreme Court far in advance of an

opinions approva and release.

Also provided in the roundtable materials was an article by Harry Lee Anstead® entitled
Selective Publication: Better Than Nothing At All, reprinted from The Horida Bar Journd,
December 1984. In response to The ForidaBar's Appellate Rules Committee recommendation
opposing selective publication, Justice Anstead (then a judge on the Fourth Digtrict Court of
Apped) evauates the merits of selective publication versus per curiam affirmance. Theterm
“sdective publication” refersto the practice whereby only sdlected appdllate opinions are
published in an officia reporter. Not al opinions would be published. Rather, ether the pand
issuing the opinion or the Supreme Court would designate which opinions would be published.
Angtead traces the higtorica roots of sdective publication back to Eugene Prince, a Cdifornia
lawyer who wrote a 1962 article in the ABA Journd ling the continuing practice of
publishing al appellate opinions regardless of precedentia value. Since 1962, 32 dates and the
Didgtrict of Columbia have adopted some form of sdective publication.

Angtead notes that critics of selective publication argue that it undermines the legdl
principle of stare decisis (the principle of adhering to precedent) and that the practice denies
publication to many opinions of precedentid vaue, thereby reducing judicia accountability,
public confidence in the courts, and the qudity of judicia review. Advocates of sdective
publication respond by noting that the issue is whether distinctions between opinions are redlly
important to lega development. They note that once alegd rule is well established, repested
gpplication of that rule to smilar factud settings in an appellate opinion does little to sharpen the
law’simage. Anstead notes that the underlying question gppears to be whether dl opinions are of
aufficient vaue to judtify the same publishing, indexing, distributing, storing and researching costs
attendant to publication.

® Justice Anstead currently sits on the Supreme Court of Florida.
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Angtead discusses the mgor criticism of sdective publication, namely the no-citation rule.
Critics charge that they cannot cite opinions of precedentid value that are unpublished.
Others charge that large law firms will be able to track unpublished opinions, thus giving them an
unfair advantage into the court’ s reasoning on particular issues. These complaints focus chiefly
on mistakes by appelate courts in sdlecting cases that do not merit publication.

Anstead traces the ever increasing workload of FHorida s district courts of apped and
notes that the primary reason that The Florida Bar Appellate Rules Committee chose not to
endorse sdlective publication was the disposition tool available to dl DCAS, the PCA. Anstead
notes that the primary criticism of the PCA is that the courts provide no explanation for their
decision, thus giving the appearance of arbitrariness. Critics of the PCA dso contend that their
issuance undermines the integrity of the process. They argue that an opinion is an essentia
demondtration that the court has in fact consdered the case. Anstead continues by noting that “...
many regard opinion preparation as the single greatest qudlity control device in the gppellate
process. The reduction to writing of reasons for adecison is aguarantee that valid reasons exist

for the decison.”

Angtead concludes by noting that the PCA has been the most effective tool available to
DCA judgesto baance a staggering caseload. However, the practice also lacks uniform
standards, discourages rather than promotes the writing of opinions, does not prevent the
publication of many opinions with no precedentia value, and precludes Supreme Court review.
On the other hand, selective publication is an attractive dternative or supplement to the PCA. Its
adoption would promote the articulation of uniform standards, enhance the quality of the
decisiond process and provide a more acceptable product for the parties. 1dedly, Anstead
argues, the two practices should be combined. Thiswould permit Florida judges greater
flexibility and opinion options. Moreover, acombined practice would alow judges to write
opinions which are helpful to the parties, minimize lawbook clutter, and reduce the time required
to write. Permitting unpublished opinions would reduce the number of opinions presently being
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published and aso reduce the research burden on the legal community. Anstead concludes by
noting that judges faced with excessve casdloads would prefer a system that would permit, but
not mandate, opinion writing.

In his 1994 article, Do the DCA’s Hide Behind Their PCA’s [sic],® Steve Mason
discusses the 1980 amendment to Article V of the FHorida Condtitution, which providesthat a
decison by a DCA precludes review by the Supreme Court unless the decisonisin direct
conflict with another district on the same question of law. The author also reviews statistical data
to support his claim that DCAs are forestaling gppellate review.

Mason traces the opposition to PCAs from Jenkins v. State’ to interviews with former
Judtices James Adkins and Arthur England, who both wrote opinionsin Jenkins. Jenkinsis
important because it uphdd the 1980 congtitutiond amendment to Article V limiting Supreme

Court review. England believesthat DCAs are courts of findity, in most instances. Regarding
PCASs, England notes that a PCA should only be issued in those Situations where “... the
goplication of established law to a case with the same exigting facts will result in the same
outcome or decison.” Adkins position on PCAsisthat an onerous workload does not judtify the
abuse of the PCA. He believesthat didtrict court judges should write a short opinion in every
case explaining and judtifying their actions

Mason reviews appdlate statistics from al DCAs from 1988 through 1992. He concludes
that the vast mgority of cases filed with the DCAs are disposed of in afashion to prevent further
appdllate review by the Supreme Court. Mason States that it is difficult to believe that such an
overwheming number of PCA cases were fairly and correctly decided by the DCAs.

6 Steve Mason, “Do the DCA’s Hide Behind Their PCA’s’ [sic], Florida Defender, Vol. 6 No. 1, Spring
1994.

7 Jenkinsv. State, 385 So. 2d 1356 (Fla. 1980).
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Notwithstanding his clams that there are many more, Mason cites three cases as examples of
PCA abuse: Hall v. State; Washington v. State; and Gould v. State.®

Mason offers the following dternatives and remedies to the use of PCAs: (1) the chief
justice should conduct an inquiry into the use of PCAS, (2) areferendum revisiting the
condtitutiona amendment to Article V, Section 3(b)(3) should occur; (3) Jenkins v. State should
be overruled by the Supreme Court; (4) the Supreme Court should amend the Florida Rules of
Appellate Procedure to mandate that the district courts write at least a short opinion in each case
explaining their reasoning in affirming a case; and (5) the Supreme Court should invoke its
discretionary power and begin to review PCA cases.

Tony Bud in his 1982 article Conflict review in the Supreme Court of a DCA per
curiam decision® [sic] summarizes the history preceding the 1980 condtitutiond amendment
regarding conflict certiorari jurisdiction, and the court’s action under it, and then identifies options
available to counsd during the appellate process. Bud notes that prior to 1957, gppeds of dl
circuit court decisions could be filed directly with the Supreme Court of Horida. 1n 1957 the
DCAswere created in order to reduce the caseload of the Supreme Court. They were intended to
be the final appellate court for the mgjority of legd questions. The Supreme Court’ s review
authority of DCA decisonswas only to be exercised in sdlected cases to harmonize jurisprudence
on astatewide basis.

Buel tracks the pre- and post-period of Foley v. Weaver Drugs™ and how it increased

Supreme Court jurisdiction. The pre-Foley period, 1965, treated PCAs as de minimis (i.e., no

8 Hall v. State, 614 So. 2d 473 (Fla. 1993); Washington v. State, 620 So. 2d.777 (Fla. 5th DCA 1993);
and Gould v. State, 596 So. 2d. 1075 (Fla. 5th DCA 1992).

° Tony Buel, “Conflict review in the Supreme Court of aDCA per curiam decision” [sic], The Florida Bar
Journal, December 1982, pp. 849-851.

10 Foley v. Weaver Drugs, 177 So. 2d 221 (Fla. 1965).
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bass for conflict and hence Supreme Court jurisdiction). Post-Foley witnessed the Supreme
Court’ s ability to review the “record proper” of lower court rulings. The result being asignificant
increase in Supreme Court workload. 1n 1980, Article V, Section (3) (b) (3) was

amended to require a“direct and express’ conflict between digtricts or with a Supreme Court

decison.

Bud dates that “with the adoption of the 1980 condtitutiona amendment . . . the
jurisdiction of the Florida Supreme Court has been limited in conflict review petitions to those
where the conflict is directly and expresdy apparent. The high court has remained consigtent to
the intent of the amendment in practice. It has not required opinions where the conflict was
gpparent from areview of its public records actions. The court has refused gpparently to examine
an opinion that doesn't have conflict integrated in the body of the lower court’sdecison. This

will invite PCA decisons and ominous possible consequences.”

Wisconsn Chief Jugtice John Window, in his 1915 article The Courts and The
Papermills,** laments the ever increasing number of opinions and volumes of case law being
produced. Window notes that briefs are becoming “ steadily more bulky and untrue to their name
and function.” Ingtead of being compact discussions of legd principles applicable to case law
they are becoming volumes where endless pages are devoted to precedent. To addressthis
increase in needless opinions, Window offers the following legidative changes: (1) whenever
there exists alaw requiring the filing of an opinion in every case, it should be replaced by an act
putting the whole matter within the discretion of the Supreme Court; (2) al demurrers except the
genera demurrer should be abolished and there should be no pleading over. The order sustaining
or overruling ademurrer should automatically be followed by judgment on the merits; (3)
gppeds should only be dlowed from find judgments; from orders granting, denying, or
modifying a provisond remedy; and from orders preventing a judgment or substantidly

1 John Winslow, “ The Courts and The Papermills,” 10 U. of I1I. L. Rev. 157 (1915).
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involving the merits and not remediable upon apped from the judgment. If gppedls are dlowed
from any other orders they should not be dlowed as matter of right but only in the discretion of
the court upon showing that a question of importance either to the parties or to the public at large

isinvolved.

Window aso offers a number of suggestions that courts themsdves can take to address
thisissue: (1) no opinion should ever be written upon an affirmance where only questions of fact
areinvolved. In such cases, an affirmance means that the findings of fact are sustained by the
evidence and an opinion realy says nothing more; (2) no opinion should be written upon an
affirmance where the case is determined by following alegd principle or principleswell
established by previous decisons in the same court; (3) no opinion should be written upon
affirmance upon amere question of practice or procedure unless, in the judgment of the court, the
question is one of such importance in the adminigtration of the law that it should be settled by an
authoritative pronouncement from the court of last resort; and (4) in cases of affirmance generdly
no opinion should be written unlessin the judgment of the court the question is of such

exceptiona importance as to demand treatment in an opinion.

Window concludes by noting thet in his judgment “the greet mass of opinions are too
long” and that judges write too much. He further opines that in many cases the syllabus would
condtitute a better opinion than the opinion itself. He suggests that judges should confine
themsdves to the actua questions presented and treat them as briefly as possible with clarity and
certainty. He argues that while it is more difficult to write such opinions the result amply judtifies
the extralabor.
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In hisaticdle DCAs, PCAs, and Government in the Darkness,*? Stephen Krosschell notes
that even though the DCA s praise Horida s government in the sunshine, “the DCAs themsdves
are among the least open governmenta entities in Florida and operate largely in the darkness.”
Krosschell observes that most work done by DCA judgesis not public record or not available for
public ingpection. Krosschel states that “for most gppedls, nothing is known about the decisond
process except what the courts themselves choose to reved in their written opinions.”
According to Krosschell, thisis especidly troublesome because approximately 63 percent of al
DCA dispositions were per curiam affirmancesin 1996.

Krosschell states that PCAs are incons stent with Florida s government in the sunshine
gatutes and the Open Government Amendment. Both are designed to create open government
indtitutions whose decison making is available for public scrutiny and review. Krosschell
observes that the intent of both was to gpply to al branches of government, including the judicid;
however, he aleged that the intent was circumvented by a Supreme Court rule exempting the
DCAs. Krosschdl further observes that scholars, appelate commissions, ingtitutes, and others
have al condemned the use of the PCA by gppellate courts as being anathema to the appellate
process by not stating reasons for their decisons. Krosschell adds that PCAs give the appearance
of arbitrariness, citing afinding of the Commission on the Revision of the Federd Court Appdlate
System that noted that “ more than three-fourths of the attorneys questioned agreed that it is
important for the courts to at least issue memoranda so that they do not give the appearance to
litigants of acting arbitrarily, and so that litigants may be assured that the attention of at least one

judge was given to the case”

12 Stephen Krosschell, “DCAs, PCAs, and Government in the Darkness,” 1 Fla. Coast. L.J. 13 (1999).
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Krosschell offers another shortcoming of PCAs, which is, that an unexplained PCA
regjecting an argument necessarily appears arbitrary when another court or pand consdersthe
identical argument and reverses. He cites severd cases. PAmore v. Sidoti; Freund v.
Butterworth; Wright v. State; Benedit v. State; Moreland v. State; and Hall v. State™® Krosschell

notes that these examples are rare primarily because objective evidence of PCA misuseis difficult
to obtain “precisay because PCAs are unexplained and unreviewable.”

Krosschell further postulates that the use of PCAs isincongstent with the fundamental
systemn of American government, namely, its checks and balances. He datesthat “Florida's
system of intermediate appe late justice is therefore structuraly defective, because the routine
issuance of PCAs violates the checks-and-balances doctrine.” This system precludes Supreme
Court, legidative and gubernatorid review. This system a0 precludesreview by the Judicid
Qudifications Commission. Krosschell further argues that because of the extensve use of PCAs
by DCA judges, Horida s merit-retention system is undermined, in that citizens cannot reasonably

evauate thar judges when most of their work is unreviewable,

Krosschell addresses the argument of excessive casaload as one defense for the use of
PCAs. Krosschell notes that other large States like Cdifornia, Texas, and Ohio issue written
opinionsin every gpped despite their large casdloads. Krosschell arguesthat Florida s DCAs
could provide brief explanations to the parties as to the reasons for their decisions or,
dternatively, they could cite the appropriate pages of the appellee' s brief asto the dispostive

reasons for their decision. Krosschell notes that another option would be to tape record the

13 palmore v. Sidoti, 426 So. 2d 34 (Fla2d DCA 1982), rev'd 466 U.S. 429 (1984); Freund v.
Butterworth, 117 F.3d 1543 (11th Cir. 1997); Wright v. State, 604 So. 2d 1248 (Fla. 4th DCA 1992); Benedit v.
State, 610 So. 2d 699 (Fla. 3d DCA 1992); Moreland v. State, 582 So. 2d 618 (Fla. 1991); andHall v. State, 614

So. 2d 475 (Fla. 1993).
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pand’s discussion, have it transcribed, and then have it elther issued on the Internet or directly
tranamitted to the parties. Krosschell maintainsthat dl of the options available are of minima
burden to appellate judges.

Krosschell aso chalenges those who argue that the DCAs should not issue opinionsin
areas of thelaw that are well settled. Krosschell maintains that the losing parties, not the
attorneys, are the gppellants and they would indeed benefit from a reasoned opinion by the court.
Krosschell notesthat a PCA causes parties and their lawvyers to speculate as to the court’s
reasoning. Krosschel notes that “written gppellate opinions can have important pedagogica
functions for the judges and partiesinvolved, even when the rlevant points of law are well
settled.”

Krosschell aso addresses the concern regarding the proliferation of appellate opinions.
He argues that this concern is best handled through a sdective publication rule and notes that all
of the federd circuits and two-thirds of the sates, including the ten most populous states with
intermediate appellate courts, have adopted a selective publication rule. Under the selective
publication rulesin these jurisdictions, not dl opinions are published. Krosschell satesthat “a
sdective publication rule would largely resolve the concern that awritten opinion rule would

unduly multiply the number of opinions which counsd must review as part of their reseerch.”

Krosschdl concludes by noting that “increasing the number of written appellate opinions
in Horidawould increase the confidence that Florida citizens have in their appelate system and
would avoid the appearance of arbitrariness that is an inevitable byproduct of routine use of

PCAs. A written explanation rule would advance the cause of gppellate judtice in this Sate.”
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V. State Surveys

As part of its effort, the PCA Committee surveyed intermediate appellate courts in the ten
largest states excluding Horida'* State size was determined by population and casefilings. A
copy of the survey instrument can be found in Appendix B. The PCA Committee received
responses from nine states.  Generdly, the survey was designed to dicit information that would
provide an overview of the structure, workload, support staff, resources, and appellate rules
relating to opinion writing of intermediate appellate courts in the respective states.

The survey resultsindicate that most intermediate appellate courts are broken into
geographic digtricts. Many are aso divided by subject matter. Divisions are employed for either
geographic, subject matter, or administrative reasons. The number of intermediate gppellate
judges by state ranges from 25 in Pennsylvaniato 93 in Cdifornia (as compared to 61 in Florida).

All states do not require that al appellate opinions be published, with the exception of
Illinois and New Y ork. The percentage of gppellate opinions published ranges from 7 percent in
Cdiforniato 28 percent in the Commonweath Court in Pennsylvania Most states responding
averaged 10 percent. The only state with a page limitation on opinionsis Illinois with a 20-page
limit. Nearly every state employs a centrd lega staff and individud law derks for their
intermediate appellate judges. Two states alow law clerks to prepare opinion drafts
(Pennsylvania and Texas), New Jersey forbids it, and one-hdf the states leave it to the discretion
of the judge. Approximately one-hdf of the states surveyed use affirmances without opinion. Of
those that do, the percentage of casesin that category range from 1 percent in Michigan to 89
percent in lllinois.

14 california, Georgia, Illinois, Michigan, New Jersey, New Y ork, Ohio, Pennsylvania, Virginia, and
Texas.
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With regard to the question of whether arule or statute permits gppel late disposition of
certain cases without briefs being filed, one-hdf of the states permit it. The percentage of cases
fully briefed runs from alow of 65 percent in Illinoisto 100 percent in Michigan, Ohio, and
Texas, New York and Pennsylvaniaare at 98 percent. Cdifornia, Georgia, Illinois, New Jersey
and Ohio each have a gatute, rule, or congtitutiona provision determining when ajudgment may

be affirmed without opinion and/or when an opinion must be written, the others do not.

Nearly every sate has an automatic right of first goped. In Michigan, theright existsin
crimina and civil cases and in some adminigrative cases. The sates are split on whether the
appelate court may issue an afirmance without opinion in an Anders™ case.  With respect to
summary denids of pogtconviction rdif, Illinois and Michigan permit affirmances without
opinion, while Cdifornia, Ohio, and Pennsylvaniado not. In New Y ork these are not gppedlsasa
meatter of right, and in Georgia the Supreme Court has jurisdiction. I1n gppeas without ord
argument, panel members routingly meet to discuss the case in New Jersey, New Y ork, and Ohio,
and sometimes meet in Cdifornia, Georgia, Michigan, and Texas. In Pennsylvaniaand lllinois
they never met.

15 |n Andersv. California 386 U.S. 738, 87 S.Ct. 1396, 18 L.ed.2d493(1967), the United States Supreme

Court established the procedure for what has become known as an “ Anders brief.” The Court held that appointed
counsel may be permitted to withdraw from a case where the appeal is“wholly frivolous” and without merit. 1d. at
744, 87 S.Ct. at 1400. However, in order to protect an appellant’ s constitutional rights, counsel who find an appeal
to be frivolous must file a brief “referring to anything in the record that might arguably support the appeal.” Id.
The Supreme Court then conducts its own examination of the record to determineif the appeal isindeed wholly
frivolous. If so, the appellant proceeds without the assistance of counsel.
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V. PCA Data

Trends

Floridd s population has grown tremendoudly, adding more than four million resdentsin
the past 15 years. As shown on the following table, the number of PCAs has nearly doubled in the
same period. Unlike population, the increase in the number of PCASs has not been a steady one
from year to year, rather it has occurred as large growth spurts every few years. These growth
spurts seem to correspond with the increase in the number of gppellate filings, especidly post-
conviction relief maotions, facing the gppellate courtsin Horida. This relationship is substantiated
by the 95 percent correlation'® between the number of PCAs and the number of post-conviction
relief motions filed with the DCAs.

1®pearson’s Correlation Coefficient = 0.9535, n=16, p<0.0001
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Tablel
Annual Statewide Population and District Courts of Appeal Data
All Post Conviction Total DCA State DCA
Year PCAs Opinions Relief Motions Filings Population Judges
1983 4,252 8,999 578 13,579 10,719,848 46
1984 3,936 8,572 565 13,438 11,014,259 46
1985 4,156 8,729 747 13,941 11,317,751 46
1986 4,268 8,761 952 15,367 11,613,905 46
1987 4,852 9,478 1,012 15,796 11,927,329 46
1988 4,732 9,211 667 16,003 12,233,695 46
1989 4,852 9,731 650 15,934 12,547,116 53
1990 5,092 10,307 837 16,649 12,937,926 57
1991 6,301 11,870 1,208 17,999 13,195,982 57
1992 6,337 11,353 1,625 18,895 13,424,406 57
1993 6,603 11,305 1,640 18,474 13,608,622 57
1994 7,403 12,008 1,965 18,740 13,878,916 61
1995 7,847 12,662 2,606 21,429 14,155,585 61
1996 8,239 13,075 3,295 21,850 14,411,532 61
1997 8,435 13,331 3,474 22,225 14,712,922 61
1998 8,193 13,542 3,144 21,334 15,000,475 61
Percent Increase For Five-Year Intervals
1983 to 11.3 2.4 15.4 17.8 14.1 0.0
1988 to 39.5 22.7 145.9 154 11.2 23.9
1993 to 24.1 19.8 91.7 15.5 10.2 7.0
Per cent Increase From 1983 to 1998
1983 to 92.7 50.5 443.9 57.1 39.9 32.6
Source: Population - Executive Office of the Governor, Revenue and Economic Analysis, July 1999
Other Data - Office of the State Courts Administrator, Run Date: 28 Sept 99
Final Report and Recommendations Page 23



Judicial Management Council Committee on Per Curiam Affirmed Decisions
.../}

One-Year Data Collection Effort

Diverse hypotheses for the increase in the number of PCAs abound and are not easily
subgtantiated with the Summary Reporting System data available from the Office of the State
Courts Adminigtrator (OSCA). The missing piece of information was the composition of PCAs
by type of case. Hence, the PCA Committee devised a data collection form to be submitted
monthly to the OSCA by each of the five DCAs clerks for a 12-month period from July 1998
through June 1999. The data collection form provided for al dispostions (Opinions, PCAs, and
Citation PCAS) by type and category of casein the following manner:

Tablell

Categorization of Cases Used for Data Collection Form

Type Category

Crimind Anders Appedls

9.140 (i) or Post Conviction Relief
Non-final

All Other

Administrative Unemployment Compensation
Workers Compensation
All Cther

Civil Non-fina
All Other

The reaults of thislimited data collection effort are summarized in Tablellll.
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Tablelll
Per Curiam Affirmed Decisons as a Percent of all Opinions

Statewide, July 1998 through June 1999

Total # of
Case Type and Category # of PCAs Opinions % PCA
Criminal
Anders 1,059 1,174 90.2
9.140(i) 2,449 2,985 82.0
Non-final 22 38 57.9
All Other 2,504 4,523 55.4
Criminal Total 6,034 8,720 69.2
Administrative
Unemployment 211 311 67.8
Workers Compensation 240 361 66.5
All Other 166 267 62.2
Administrative Totd 617 939 65.7
Civil
Non-final 201 487 41.3
All Other 1.468 3.166 46.4
Civil Totd 1,669 3,653 45.7
All Case Types and Categories 8,320 13,312 62.5

Source: Data submitted monthly to the Office of the State Courts Administrator by the DCA
clerks of court for a 12-month special project of the PCA Committee.

Hypotheses

A central hypothes's of the PCA Committee is that increases in PCASs are due primarily to
increasesin Anders cases and post-conviction relief cases, where generaly a PCA isthe

appropriate digpogtion. The PCA Committee believes that the percentage of PCAsin “fully-
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briefed” gpped's has been and will continue to be relatively constant and should contribute only
marginaly to the future growth in PCAs.

Recognizing the limitation of only having one full year of dispostion data broken down by
type and category of cases, the PCA Committee' s hypotheses can be substantiated in part. As
shown in Table 11, the likelihood that a case will be digposed through a PCA does indeed depend
upon the type of case. Overal, about 62.5 percent of al opinions are PCAS, but for civil case
types the percentage is 45.7 percent and for criminal casesit is 69.2 percent.

Moreinteresting is the divergity in the rate of PCAs among the different categories of
crimina cases. Ninety percent of opinionswritten for Anders Appeals cases are PCAs and 82
percent of opinions written for 9.140(i) cases (gppeds from a summary denid of amoation for
post-conviction relief) are PCAs compared with only 57.9 percent and 55.4 percent of non-fina
and al other criminal cases repectively.

The results of the 12-month study show that the case types that receive a disproportionate
number of PCAs are Anders Appedls and 9.140(i) cases combined with the trends presented in
Table| present strong evidence that the growth in PCAs can be attributed in large part to the
growth in the number of these types of appedls, which the PCA Committee felt are properly being
disposed of by PCA.

Individual DCA Findings

Detailed tables for each of the five DCAs and statewide total's can be found in Appendix
C. TablelV shows, by DCA, the percent of PCAsfor crimind, administrative and civil cases.
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TablelV
Per Curiam Affirmed Decisions as a Percent of All Opinionsby DCA and Case Type
July 1998 through June 1999

DCA Criminal Administrative Civil Total
First 71.0 70.5 60.4 68.7
Second 76.1 74.1 64.0 73.2
Third 67.3 45.5 27.6 51.9
Fourth 62.4 73.0 42.7 55.8
Fifth 66.4 39.1 37.3 58.4
Statewide 69.2 65.7 45.7 62.5

Source: Data submitted monthly to the Office of the State Courts Administrator by the DCA
clerks of court for a 12-month special project of the PCA Committee

Care mugt be taken to interpret the data, keeping in mind the difference in the mix of cases
for each of the didricts. For example, the Second District Court of Appeal has the highest
percentage of crimind gpped s in the state, which may contribute to the higher rate of PCAs for
thet digtrict.

DCA Case Management System

The data collected for this 12-month study was accomplished manualy by each DCA
cderk’soffice. The PCA Committeeis appreciative of thar effort. Fortunately for Florida, it is
now possible to collect this data via the new Appdlate Case Management System. Unlike any
other appellate case management system in the United States, Horida s new case management
system, effective January 2000, is able to collect dl forms of appellate data, including PCAS, in
much greater detail.
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This system, designed by the OSCA with enormous input from DCA clerks and appellate
judges, has been implemented and is operationd in the five DCAs and the Supreme Court.
Heretofore, data captured across DCAs may have varied due to the unit of count or other
definitiona semantics related to cases, making any comparisons suspect. With the new gppellate
case management system, datawill be uniformly collected, thus making comparisons and

interpretations across DCAs both easier and more accurate.
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VI. Issuesand Recommendations

A.

Abolishment of the PCA

Issue: Whether the PCA should be abolished.

Recommendation: The PCA Committee rgjects the abolishment of the PCA.

Discussion: The PCA Committee believesthat the PCA performs a useful
function when utilized properly. Such utilization is gopropriate in various

gtuations, including, but not limited to, when a case has not been fully-briefed and
therefore does not present issues necessitating a discussion, when the law isso
well settled on the issues presented that no further explication is required, and
when the principle of law upon which the decision restsis so generic (eg., thetrid
court decision is supported by competent substantia evidence) that even reference

to a citation would add nothing to the jurisprudence.

The PCA Committee believes that the use of the PCA isamatter best |ft within
the discretion of the individua panel, which can be expected to act in amanner
consstent with general standards of judicid review. The PCA Committee does
not believe, as some have charged without documented justification, that the PCA

is used as amethod to avoid either controversy or judicia labor.

In addition, the PCA Committee bdieves that each of its other recommendations,
while expliatly dedling with methods to limit PCAs, condtitute an implicit
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endorsement of their use under various circumstances. The PCA Committee
concludes that the judicious use of the PCA will have abeneficid effect on the
jurigprudence of the state by diminating the potentia clutter its abolishment would
heap upon an aready voluminous reporter system.

B. 1995 ArticleV Task Force, Recommendation 15

Issue: Whether the PCA Committee should recommend the adoption of
Recommendation No. 15 of the Article V Task Force, which reads as follows;

The Task Force recommends that the Supreme
Court adopt arule that would alow an appellant or
appellee the opportunity to petition the appelate
court for awritten opinion. The petitioning party
would be required to establish that a written opinion
would serve as abags for further review. The
decison to grant a petition should be left within the
discretion of the DCA.

The specific language of such proposed rule, as recommended by the Article V

Task Force, was as follows:

After issuing adecison PCA without opinion, and
upon timely motion and certification by a party that
awritten opinion would provide a basis for further
gppellate review, an gppdllate court may issue a
short plain statement explaining the factua and/or
legd basisfor its decison.

Recommendation: The PCA Committee recommends that rule 9.330 be
amended in the following manner:
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Rule 9.330. Rehearing; Clarification; Certification

(@ Timefor Filing; Contents, Reply. A mation for rehearing, clarification, or
certification may be filed within 15 days of an order or within such other time st
by the court. A motion for rehearing or clarification shal sate with particularly

the points of law or fact that the court has overlooked or misgpprehended. The
motion shal not re-argue the merits of the court’s order. A reply may be served

within 10 days of service of the motion. When the order is a per curiam affirmance

without opinion, and a party believes that awritten opinion would provide a

legitimate basis for Supreme Court review, the party may request that the court
issue awritten opinion. Such arequest shdl incdlude the following Statement:

| express a beief, based on areasoned and studied professiona judgment,
that a written opinion will provide alegitimate bass for Supreme Court
review because (state with specificity the reasons why the Supreme Court

would be likely to grant review if an opinion were written).

/9
Attorney for (name of party)

(address and telephone number)

FloridaBar No.

(b) Limitation. A party shdl not file more than 1 motion for rehearing or for

clarification of decison and 1 motion for certification with respect to a particular
decison.
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(c) Exception; Bond Validation Proceedings. A motion for rehearing or for
clarification of adecison in proceedings for the validation of bonds or certificates
of indebtedness as provided by rule 9.030(a)(1)(B)(ii) may be filed within 10 days
of an order or within such other time set by the court. A reply may be served
within 5 days of service of the motion. The mandate shdl issue forthwith if a
timely motion has not been filed. A timely motion shall receive immediate
congderation by the court and, if denied, the mandate shall issue forthwith.

(d) Exception; Review under Rule 9.120. No motion for rehearing or for
clarification may befiled in the Supreme Court addressed to the grant or denid of
arequest for the court to exercise its discretion to review a decision described in
rule 9.120.

Committee Note: (PCA Committee)

The PCA Committee would stress that the addition of the language a the end of
subdivison (&) alowing a party to request that the court issue awritten opinion
after receiving a PCA is not intended to redtrict the ability to seek rehearing or
clarification from a PCA on other grounds.
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Discussion: The PCA Committee believes that adoption of thislanguage is
advisable since a per curiam affirmance without either an opinion or citation
precludes review by the Supreme Court. The proposal would permit a party to
request the digtrict court to reconsider a case in which such a per curiam
affirmance has been entered and to write an opinion, when the party believes an

opinion would provide alegitimate bass for such review.

The PCA Committee is of the opinion that the proposa would alow partiesto
present their argument to the panel as to why an opinion would dlow them to
pursue their case to the Supreme Court. One reason could be to provide abasis
for review when the ingtant decision seemingly conflicts with the decison of
another didtrict court or the Supreme Court. The PCA Committee does not
believe that this process would be abused if atorneys are required to sign the
statement gppended to the motion expressing their belief that such an opinion
would provide a bass for further review. Obvioudy, the court retains the
authority to deny the motion if inappropriatdy filed.

The PCA Committee emphasizes that the new procedure crested in subdivision (a)
in No way operatesto redtrict any existing right to arehearing contained in the

present rule.

C. Suggestionsfor Opinion Writing

I ssue: Whether written suggestions for opinion writing should be developed and
published in relation to the use of per curiam affirmances.
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Recommendation: The PCA Committee recommends the adoption of
“Suggestions for Opinion Writing” (see Appendix E) to be disseminated to
appellate judges and to be incorporated, as relevant, into judicial education

programs.

Discussion: The PCA Committee believes that unlessit commitsitsdf to
developing suggestions for opinion writing any “good intentions” regarding PCAs
will disappear. The PCA Committee pointsto the statistics it gathered, the ABA
Standards on Opinion Writing, as well asits survey of other states to support its
argument.

The PCA Committee discussed the appropriate way to advance said suggestions
and concludesthat, in light of the fact that jurists and others have addressed this
subject over the years, often reaching different conclusions, any “ suggestions’
should encompass as many divergent views on the subject as possible. It was
agreed by the PCA Committee that the most appropriate way to advance such

suggestionsis to develop a course curriculum to be used regularly a the New

Judges College and periodicaly at the Appellate Judges Conference.

The PCA Committee would stress that these are suggestions, rather than
guiddines. The PCA Committee believes that the designation as guidelines would
give any such document more of a mandatory connotation than isintended. The
belief of the PCA Committee isthat DCA judges, upon being regularly reminded
of the various factors which may be gppropriately considered in determining
whether and what to write, will often choose the option of writing an opinionin

those cases meriting a written opinion.
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D. Citation PCAs

I ssue: Whether any or al casesthat are decided by a PCA without a written
opinion should be required to have at least a citation to the authority relied upon in
reaching the decison.

Recommendation: The PCA Committee rgects the concept of mandating that

citation PCAs replace PCA without opinion decisons.

Discussion: The PCA Committee believes the use of citation PCAs should be |eft
to the discretion of the pand in any given case. It bases this conclusion on various
factors, including the fact that all members of a pane may not agree on a particular
citation, that such cites may be ambiguous, and that such an gpproach would be

less preferable than even a checkligt.

The PCA Committee dso believes that the use of citation PCAswould, in any
case, be of limited use snce the holding of any cited opinion may have only limited
gpplication to the ingtant case, which would usudly involve issues not dedt with in
the cited case. On the other hand, if the court wantsto cite a case for a broad
concept, for example, the decison of thetrid court is supported by competent,
subgtantia evidence, such proposition may be better spelled out in full rather than
merdly referenced in acitation.

E. Checklists

I ssue: Whether PCAs without opinion should be replaced by a mandatory

checkligt of reasons for the decision.
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Recommendation: The PCA Committee rgects the concept of recommending
the use of such a checklist.

Discussion: The PCA Committee, as part of its deliberations, reviewed arule
with some of the attributes of a checklist. Rule 36-1 of the United States Eleventh
Circuit Court of Appedsligs five stuations in which an affirmance without
opinion would be gppropriate, if any are found in conjunction with the fact that an
opinion would have no precedentid vaue. The PCA Committee concludes that
the use of such a checklist would demean the gppellate function, create confusion
if judges differ on the rationde for the decison, and provide little, if any, benefit to
attorneys and litigants.

The PCA Committee during its deliberations did consder anumber of checkligts,
including the aforementioned federal example. However, no maiter how
comprehensive the list, and even if the exact parameters thereon could have been
agreed upon, the PCA Committee believes such a system has two mgjor flaws.
Fird, there was a genera consensus that its use would be demeaning to the court,
whose function isto write and explain, rather than check boxes. Second, the PCA
Committee envisioned practica problems which could reduce the effectiveness of
such asystem (e.g., two or three judges checking different boxes as to the reason

for adecison).
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F. PCAswith Dissent

| ssue: Whether the use of PCAs should be curtailed in cases with a dissent.

Recommendation: The PCA Committee discourages the use of PCAswhen there

isadissent in the case.

Discussion: While the PCA Committee does not believe PCAs should be
prohibited in a case with a dissent, it strongly discourages their use for anumber of
reasons. First, the PCA Committee believes it tends to show disrespect for the
dissenting judge who has taken the time to memoridize the reason or reasons for
disagreement with the court’s decison. The PCA Committee believesthat the
writing judge should, as arule, make an effort to establish the grounds upon which
the decision rests, whether or not in direct rebuttal of the dissent.

Second, the PCA Committee believes that PCAs with dissent present aless than
desirable picture to the parties and the public, who may assume that the mgjority
has somehow been intimidated into not writing an opinion for fear of presenting an
untenable pogtion. While the PCA Committee certainly is not of the opinion that
thisisthe case, it does bdlieve that alegd explanation of the maority decison will
a least identify the pogtions of the opposing Sdes.

Findly, the PCA Committee believes that the writing of the mgority opinion will
clearly frame the digpositive issue or issues of the case. If such issue or issues are
not the focus of the dissent, the losing litigant will at least have a better
understanding of why the case was lost and not necessarily assume that the
dissent’ s unrefuted arguments should have been dispositive of the case.
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For the record, the PCA Committee would not extend this recommendation to
concurrences, which the PCA Committee believes do not invoke any of the same

considerations applicable to adissent, or if S0, at least to the same degree.

G. Unpublished Opinions

I ssue: Whether the present system of publishing dl opinionsin Florida should be
modified to include the adoption of a system of unpublished opinions.

Recommendation: This matter is beyond the purview of the PCA Committee and

therefore it makes no recommendation.

Discussion: The PCA Committee considered the subject of unpublished opinions
as adevice by which the court could essentidly issue private explanations of its
decisions which would not become part of Foridacasdaw. While the PCA
Committee reviewed various of the arguments for and againgt such a bifurcated
system, it decided that the matter was not within its charge, which is limited to the

use of the per curiam affirmances without written opinion.

The PCA Committee believes that its chargeis limited to making “a thorough and
comprehensve inquiry into the practice of issuing PCA decisons’ and examining
“the effects that reliance on PCA opinions has on others within the judtice systlem.”
While the adoption of a system of unpublished opinions could possibly reduce the
number of PCAs, the PCA Committee believesthat it would be in the same

category as various other factorsthat could aso have an indirect
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effect on the use of PCAS, such as an increase in the number of appellate judges,
the assgnment of additiona research assigtants to each judge, or an increase in the
number of gppellate digtricts. The PCA Committee chooses rather to focus on
exiging dternatives that may have adirect effect on the use of PCAs.
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VII. Minority Reportsand Member Comments

Minority Report of Judge Gerald B. Cope, Jr.

| am in agreement with much of what the Committee has recommended. Although the
Committee members have widdy divergent, sncerely-held views about the use of Per Curiam
Affirmances ("PCAS'), the Committee has worked very hard to arrive a suggestions for
improving the system.

| respectfully disagree with the Committee mgority on the centrd issue of when an

opinion should be written.

We should recommend that bare PCAs not be used for fully-briefed appedls, thet is,
apped s from find judgments and authorized non-fina gppeds*’

If an affirmance in such a case rests on routine application of well-settled law, then there
should at least be a citation to the authorities on which the affirmance isbased. If acitation to the
applicable authorities does not suffice, then there should at least be a brief statement of reasons

for the affirmance.*®

1By authorized non-final appeals, | mean those identified in Florida Rules of Appellate Procedure 9.130,
9.140(c), and 9.145(c).

18| exclude from these comments appeal s that are not fully briefed, the most common examples of which
are"no merit" criminal appeals which proceed under Andersv. California, 386 U.S. 738 (1967), and appeals from
summary denials of postconviction relief which proceed under Florida Rule of Appellate Procedure 9.140(i), as
well as petitions for extraordinary writs. In a“no merit” Anders appeal, an opinion by definition is unnecessary.
In petitions for extraordinary writs and postconviction appeals, affirmance has customarily been without opinion
unless a substantial issueis presented.
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The Committee report sets out the prevailing Horida view that even in fully-briefed
gppeds, an opinion should not be written unless it contributes to the law. What condtitutes a
contribution to the law is, of course, in the eye of the beholder. The Satistics assembled by the
Committee show that while large numbers of PCAs are accounted for by non-fully-briefed appeds
(no merit crimina gppeds and summary denias of postconviction rdief), large numbers of PCAs
aredsoissued in find and non-find apped's that have been fully briefed.

| think the better view isthat in fully-briefed goped's, the lavyers and litigants are entitled
ether to a statement of reasons for the decision or, a a minimum, to a citation of the authorities
on which the gppellate decison rests. If the gppellee has defended by marshding dternative
arguments, as commonly happensin crimind cases, then the court should identify which of the
dternative arguments was accepted.™

If the reason for the decision can appropriately be explained by citation to authority, then
something as minimd as a citation PCA or an "affirmed on authority of* will do. That does not
seem to me to be too much to ask. If the matter cannot appropriately be disposed of in such a
minima fashion then there should at least be a brief explanation of the reasons for the decison.

19 In appeal's by the defendant in acriminal case, the State commonly defends by arguing that the point
was not preserved for appellate review; if preserved, it iswithout merit; if it is meritorious, the error was harmless.
If an otherwise meritorious point was not preserved for appellate review, then the defendant may have aviable
claim for postconviction relief. If theissueiswithout merit, or the error was harmless, then there is no basisfor
postconviction relief on that issue.
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The generd approach outlined above is well-expressed in the American Bar Association's
Standards Relating to Appellate Courts (1994), which represent, as | see it, the prevailing American

view on the subject. The Standards provide:

The court should give its decison and opinion in aform gppropriate to the
complexity and importance of the issues presented in the case. A full written
opinion reciting the facts, the questions presented, and andysis of pertinent
authorities and principles, should be rendered in casesinvolving new or unsettled
questions of generd importance. Cases not involving such questions should be
decided by memorandum opinion. Every decision should be supported, at
minimum, by a citation of the authority or satement of grounds upon which
it isbased. When the lower court decision was based on a written opinion that
adequately expresses the gppellate court's view of the law, the reviewing court
should incorporate that opinion or such portions of it as are deemed pertinent, or,
if it has been published, affirm on the basis of that opinion.

1d. § 3.36(b) (emphasis added).

The accompanying comment states, in part:

It is not essentia that every case be decided by full opinion. Condtitutiona
and gatutory provisions making that a requirement, or construed as doing <o,
misdirect an appellate court's energies. The public interest is served by the court's
ability to dlocate its efforts according to the complexity and importance of the
questionsit must decide. That interest far outweighs attempting to give every case
equd literary trestment. Cases of subgtantid difficulty, however, should be
decided through opinions that ded with them adequately and candidly;
memorandum opinions should not be used to avoid respongbility for reasoned,
legaly supported resolution of difficult cases. Litigants are entitled to assurance
that their cases have been thoughtfully considered. The public, dso, is
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entitled to assurance that the court is thus performing its duty. Providing that assurance
requires that the decision of every case be supported at least by reference to the authorities
or grounds upon which it is based.

Id. § 3.36 commentary at 67.

Stated differently, appellate courts should “ provide in case dispositions (except in those
gpped s the court determines to be wholly without merit) a a minimum, reasoned explanations for

their decisons.”?°

Workload condderations must, of course, be consdered. The Committee received the

following letter from Judge Williams C. Owen, J., which ishelpful. It atesin part:

2. Litigants (and their counsel) have alegitimate need for some indght into
the court's reasoning why appellant's arguments were rejected.  Judges should be
encouraged, without being mandated, to strive to meet that need.

3. Meeting that need must be accomplished in away that neither crestes
nor imposes an undue additiona burden on the judges nor tends to reduce the
qudity of their published opinions.

4. There must be one or more viable solutions that would incorporate the
foregoing criteria. Hereis one suggestion that was discussed and which | fedl
most judges could adapt to with little or no additiona effort (possibly atask for
their research aide):

A very brief opinion (in cases that otherwise would have been a
PCA), omitting facts, case history, and Smilar matter, and stating
only one or more authorities upon which the court found each issue
to be without merit.

20 American Bar Association House of Delegates Resolution 8B, adopted Feb. 14, 2000.
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Example: "The judgment and sentence are severdly affirmed.
Denid of the pre-trid motion to suppress was proper; the search
was incident to alawful arest. (cite). Granting the state's chalenge
for cause asto juror McMillan was not an abuse of discretion.
(cite). Overruling appellant's objection to the state's closing
argument was proper; it was afar comment on the evidence.
(cite). Appelant's sentence iswithin the guiddines” If that's too
verbose, then: "Affirmed. The arrest (and thus the search incident
thereto) was lawful. (cite). The chalenge of ajuror for cause was
within the court's discretion. (cite). The prosecutor's closing
argument was afar comment on the evidence. (cite). The
sentence was not illegd."™*

V.

The Committee report intimates that we should preserve the status quo in order to protect
the Florida Supreme Court from additiond petitions for discretionary review. | do not think that
position will withdand andlyss

If identically Stuated litigants are being trested differently in different didricts, that isa
reason to write opinions, not to issue PCAs. | am very skepticd that issuing statements of
reasonsin cases now receiving PCAswould actudly have any materia impact on the Horida
Supreme Court'sworkload. But if amilarly Stuated litigants are, in fact, being treeted differently
in different digtricts, then if those litigants choose to pursue the matter (many do not),?? they are
entitled to ask the Supreme Court in its discretion to address the matter.

2L The letter goes on to suggest that such opinions generally not be published.

22 See Gerald B. Cope, Jr., “ Discretionary Review of the Decisions of Intermediate Appellate Courts: A
Comparison of Florida's System with Those of the Other States and the Federal System,” 45 Fla. L. Rev. 21, 38 n.
107, 63 & n. 255 (1993).
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In acommon-law system, cases are decided on areasoned basis, consistent with applicable
law and precedent. In such a system, an gppropriate statement of reasons for gppellate decisons
should be given.

| hope that in time the foregoing views will be seen as the better approach to the problem

now before us.

In the meantime, | think that the Committeg's more modest recommendations for change
make sense and that the Committee report will be useful to anyone having an interest in this
subject.
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Minority Report of Nancy Daniels

The Committee’ s report, in my opinion, serioudy underestimates the gravity of the per
curiam affirmed (PCA) problem in Horida. Its recommendations, while ameliorative, do not
adequatdly respond to awidespread, increasing practice which undermines the quality of appellate

justicein our date.

The correspondence received by the Committee reveded ahigh-leve of frustration with
PCAs. Comments by Bar membersincluded: “the current system is structuraly flawed;” “the
power to PCA has been abused with no avenue of redressfor litigants,” “aPCA isnever

gppropriate in absence of an ord argument;
citation to authority would be preferable to a PCA decison;” “the judiciary should abandon the

even reasons given in a single sentence without

practice of dlowing appellate courts to stop cases dead in their tracks without giving any reasons
for doing s0;” “lawyers and their clients (especialy some very poor ones) deserve to be heard,
understood, and responded to;” “even two or three lines or one paragraph isfairer and creates a
better perception of fairness for the court’s condtituency, the public at large” “my firmis
vehemently opposed to PCAS, the present Situation is deplorable and amiscarriage of justice” “it
ismy very strong belief that the habitua use of PCAs by Florida DCAs has been a disastrous
practice that has fostered wide-spread disrespect and frustration with the law;” “PCA opinions

undermine confidence in the integrity of the judicia system;” “the process of regularly applying
PCAs ... isdestructive and breeds suspicion of the system;” and “PCAs |leave the nearly

unavoidable impression that the mgjority has acted in an arbitrary fashion.”

Likewise, letters to the editor in recent issues of the Bar Journa and Bar News include
comments such as. “Perhaps no other result on gpped can be more frustrating than aloss by per
curiam affirmance without written opinion;” and “1 have talked to many other atorneys who
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agree the failure of the Supreme Court to give a postive ingtruction to the DCAs to write an
opinion on each area complained of is one of the greatest denids of due process in the State of

Florida”

This criticism, mostly from civil gppellate attorneys, was accompanied by well-reasoned
position papers from the Forida Associaion of Crimina Defense Lawyers, the Florida Public
Defender Association, and the Forida Bar Appdllate Practice Committee, Crimina Law Section
which pointed out numerous problems with the courts' current practices regarding PCAs. The
FACDL memo, garting from the premise that PCAs are only gppropriate “when the facts and law
are 0 well established that discussion of them would serve no useful purpose” Williamsv. State,
425 So. 2d 1163 (Fla. 5th DCA 1983), stated that many of its members have experienced PCAs
involving cases of first impresson and “literaly, thousands of litigants receive no explanation on
the merits of an appeal.” FACDL pointed out too that PCAs ultimately create more work for the

judicid system and often cause doctrina and precedentiad confusion between casesinvolving
amilar facts. Another problem noted by FACDL was the “sgnificant variance between the
Didgtrict Courts of Apped concerning the percentage of written opinions and PCAS.”

Similarly, the comments of the Horida Public Defender Association analyzed how PCAs
not only perpetuate triad error, but diminish the gppearance of fairness and meaningful accessto
court by litigants. The FPDA memo annotates the Florida cases accepted (and reversed) by the
United States Supreme Court after PCAs had been issued in the gtate courts. The FPDA's
discussion dso details a number of Florida cases in which inconsstent dispositions, both
intradistrict and interdistrict, were concedled by PCA opinions?®

233ee also Krosschell, DCAs, PCAs, and Government in the Sunshine, Florida Coastal Law Journal,
Spring/Summer 1999, Val. | 1:13; and Dixon v. State, 730 So. 2d 265 (Fla. 1999), footnote 4 at p. 268.
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The comments of the Crimina Law Section of the Appellate Practice Committee of The
Florida Bar described a“viscerd” reaction to PCAs and stated that of the twelve responses
received by the Executive Council of the Crimina Law Section, most respondents “ expressed
concern that PCAs failed to provide any guidance to the parties or to the trid court asto the
issues raised and the reasons for the district court’ s affirmance, i.e., whether affirmance was based
on lack of demongtrable error, lack of preservation, or lack of prgudice. The Bar's Committee
offered severd suggestions: arequirement that citations be included in per curiam opinions; aban
on PCAs except in Anders cases, consderation of unpublished opinions, development of a
checkligt; and more funding for appellate courts.

The PCA Committee' s collection of recent data established without any doubt that the use
of PCAs has grown enormoudly in recent years. Furthermore, it is not only the “no merit”
crimina gppeds and post-conviction gppeds that are being affirmed by this method. Statewide,
from July, 1998 to June, 1999, 62.5% of al appeals were PCA’'d. In the First District Court of
Appeal, 68.7% of al appeaswere PCA’d; in the Second Didtrict, 73.2% of the cases were
PCA’d. Inthe Third Didtrict, the percentage of PCAs was substantialy lower--51.9%, whereas
the Fourth Digtrict’ s overd| percentage was 55.8% and the Fifth Digtrict’ s 58.4%. Of the civil
appedls, 45.7% were PCA’d; the First Didtrict’ s average was 60.4%, the Second Digtrict’ s 64%;
the Third 27.6%; the Fourth 42.7%; and Fifth 37.3%. Administrative appeaswere PCA’d
datewide at arate of 65.7%, with fairly large divergences among the DCAS:. the Firg--70.5%; the
Second--74.1%; the Third--45.5%; the Fourth--73%; and the Fifth--39.1%. Of the fully-briefed
criminal appedls, 55.4% were PCA’d statewide, while the First Digtrict’s PCA rate was 64.7%;
the Second Didtrict’ s 68.8%; the Third Didtrict’ s again much lower--36.9%; the Fourth Didrict's
54.4% and the Fifth District’s dso much lower than the statewide average--39.6%. And as noted
in the Committee report, the overal number of PCAs has grown steadily in the last 15 years--from
4,252 in 1983, to a high of 8,435 in 1997, and 8,193 in 1998.

Final Report and Recommendations Page 48



Judicial Management Council Committee on Per Curiam Affirmed Decisions
.../}

The out-of-state study and literature review reveded that there are seven states which
prohibit per curiam affirmed opinions by condtitution, rule, or statute. In addition, Horidawas
clearly in aminority with regard to publication of opinions; Cdifornia publishes just seven percent
of its opinions, Michigan ten percent, Ohio ten percent, Texas twenty three percent, and New
Jersey ten percent. Horidais apparently unique in both dlowing PCAs and flatly prohibiting
further gppellate review in cases which have been affirmed without opinion.

Viewing the Committee' s Sudy as awhole, | concluded that immediate, strong change
was necessary in Horida. There were severa arguments againgt change, however. One
prominent area of discussion was gppellate workload and the fear that additiona opinion-writing
requirements would cause delays and over-rdiance on law clerks. These are certainly vaid
concerns.  But the answer to workload is not to increase the use of PCAs. Florida already has a

large casdload per judge, and we clearly need more judges and more appdllate courts.

Another issue mentioned in our discussonswas “junk opinions,” or too many insubstantial
opinions cluttering up the reporters. Thisisdready aproblem. Review of any recent volume of
Southern Second Reporter reveals numerous opinions of nonprecedentid vaue. The answer to
this problem isto do what every other large state has done: adopt a system of unpublished

opinions.

The arguments againgt use of achecklist wereinteresting. Some argued that it is beneath
the dignity of a court to check boxes on a checklist or cite arule number in every affirmance.
Others said it would be unworkable in cases where the judges disagreed on the reasons for an
affirmance, and in multi-issue cases. We learned, though, that the 11th Federd Circuit usesa
checklist successfully. On balance, | was persuaded that the use of a checklist would be an
improvement over the current practice affording no explanation of any kind to litigants. Thisis
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particularly true in criminal cases, whereit isimportant for purposes of post conviction relief to
know whether the basis of the affirmance was afinding of no error, no preservation, or harmless

error.

Some members of the committee expressed the view that lawyers should be able to tell
why they lost by referring to the briefs or remembering the questions and discussion at ord
argument. Thisargument, however, failsto consider that many cases are not oraly argued. And
gopellees briefs frequently contain dternative arguments for affirmance, making it impossible to
know which argument prevailed.

The possibility of increasing the Supreme Court’ s workload was another area of concern.
Theworry here was that if the DCAs began to write more opinions, more inter-digtrict conflicts
would occur and litigants would have more opportunities to seek Supreme Court jurisdiction. A
large portion of the forum held in Miami to discuss PCAs concerned the fact that Florida' s
Didgtrict Courts are by design, courts of find jurisdiction. That issue, which includes the great
debate over whether the Supreme Court' s jurisdiction should be expanded, is, in my opinion, a
Separate question. For now, if issues which fit into the Supreme Court’ s current jurisdictiond
boundaries are not surfacing because of the use of per curiam affirmances, that is not areason to

continue the increasing use of PCASs.

In summary, athough | admit thet | joined the Committee with a preexigting belief that
there is a problem with too many PCAs in Florida, the statistics, correspondence, literature, and
out-of-state materids | reviewed during the committee’ swork convinced me even further that
Florida s current PCA practices are serioudy flawed. To me, there is no question that the current
date of affairs engendersinconsstent dispositions, bad feding, and frustration by lawyers and
litigants, and undermines the public trust and confidence in the courts.
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Accordingly, while | do not think we should prohibit PCAs atogether, | believe that
Florida needs arule of procedure that requires awritten explanation of any decison which:

@ Edtablishes anew rule of law;

(b) Treats an issue of fird impresson;

(© Criticizes, darifies, or modifies an exigting rule of law;

(d) Applies an exiding rule of law to facts sgnificantly different from thoseto
which that rule has previoudy been gpplied;

(e Creates, resolves or continues actua or apparent conflict with past
holdings of that court or other courts;

® Resolves alegd issue of substantiad public interest;

(6) Sets forth anew interpretation of a decision of the United States Supreme
Court or the Supreme Court of Florida, or of arule or statute;

(h) Treats anew conditutiona or statutory issue;

0] Applies aprevioudy overlooked rule of law;

()] Has been remanded by afedera court or a higher state court for an action
other than ministeria obedience to directions of the court;

(k) Contains a separate opinion from amember of the pand; or

()] Treats an issue for which there is an arguable basis for review in the

Supreme Court of Forida

In addition, | believe Florida should adopt a system of using unpublished opinionsin
nonprecedential cases. These changes, | believe, would dleviate the current mood of frustration
and bring Floridainto line with other large Sates that suffer as we do from excessive appellate

workload.
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| enjoyed the opportunity to participate in the Committee' s sudy, and the chairman and
Committee members were cordid, farminded, and thorough. | believe, however, that the

ultimate conclusions of the mgority report do little of sgnificance to address the PCA issue.
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Comments by Raymond T. (Tom) Elligett, Jr.

| write asthe only lawyer in private practice on the Committee, and the only lawyer who
works primarily (over the years dmogt exclusvely) in civil practice. Much of the criticism of
PCAs appears to come from lawyers who do few appedls. In the mgority of cases, an
experienced gppellate litigator should be able to discern the likely reason or reasons an appellate
court decided the case with aPCA, especidly if counsd argued the case ordly.

However, severd lawyers point to cases that should not have been per curiam affirmed.
The cited examples generdly arise in the crimina context, where one of two defendants received a
different appellate result on the same issue in a separate gpped. Such cases present the concerns
some have voiced on accountability of cases decided by a PCA. There may aso be concerns for
those few cases that are affirmed by a PCA where it appears the panel was not able to articulate a

reason for affirming.

After being involved in well over 300 hundred apped's during the last twenty years, with
most in Florida s digtrict courts of gpped, | can readily think of four PCA casesthat | felt clearly
warranted an opinion (and no, they were not al cases| lost). There was no controlling precedent
and they presented subgtantid substantive issues that had been preserved. When an appellant

receives a PCA in such acasg, it isafrudrating experience for the client and lawyer.

Perhaps the guidelines and rule darification that lawyers can move for rehearings on PCAs
will help. 1 am not optimidtic, asincreases in such filings will probably diminish the chances those

few with merit will “rise to the top.”
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Asto the dterndive of requiring awritten opinion in every case, sdective publication
should be able to address the concerns expressed over flooding casebooks with useless non-
precedentia opinions. But there is amore sgnificant problem.

The number of appedls decided on the merits, compared to the present number of
intermediate gppellate judges, dictates the state would have to commit to a substantid increasein
the number of judges. Otherwise the quality of precedentid written opinions would suffer. The
district courts of apped would become administrative processors. Those appellants who
complain now would not likely like the future in a mandatory opinion judiciary, aosent a dramétic

increase in judges.

Would litigants or their counsdl redly benefit by awritten opinion that says that the court
consdered the appdlant’ s points and finds no merit in them? Mandatory opinions might actualy
increase the percentage of cases affirmed, if judges had less time to write on the merits of cases

that deserved it, because they were busy processing those cases that did not.

The key to fewer decisonsthat are true PCAs or the functiond equivaent, with or
without a mandatory opinion rule, is a dramatically increased commitment from the State for more
gopdllate judges. This seems unredigtic today. Perhaps those who decry the large numbers of
PCAs can work toward an enlarged appellate bench that would have the capacity to generate

more written opinions.
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Text provided and permission granted by Westlaw. Citeas: 385 So.2d 1356 (Fla. 1980).

Philip H. JENKINS, Petitioner,
V.
STATE of Florida, Respondent.

No. 59087.
Supreme Court of Forida
June 26, 1980.

Defendant was convicted, on plea of nolo
contendere, before the Circuit Court, Pam
Beach County, Marvin U. Mounts, J., J., and
defendant appealed. The Didtrict Court of
Apped, 382 So.2d 83, affirmed. On
application for review, the Supreme Court,
Sundberg, J., held that Court lacked
juridiction to review Didrict Court of
Apped's decison, which read in its entirety
"Per Curiam Affirmed," though the decison
was accompanied by dissenting opinion.

Application for review dismissed.

England, C. J., concurred specialy and filed
opinion.

Adkins, J., dissented and filed opinion.

[1] CONSTITUTIONAL LAW k16

92k16

State conditutiond amendment must be
viewed in light of historicd development of the
decisond law extant a time of amendment's
adoption and the intent of framers and
adopters.

[2] COURTS k216

106k216

Supreme Court lacked jurisdiction to review
Didrict Court of Apped's decison, which read
in its entirety "Per Curiam Affirmed,” though
the decison was accompanied by dissenting
opinion. West's F.SA.Const. Art. 5, 88 3,
3(b)(3).

[3] COURTS k216

106k216

Regardless of whether Didrict Courts of
Apped's per curiam decisons, which are
rendered without opinion, are accompanied by
a dissenting or concurring opinion, Supreme
Court lacks jurisdiction to review such a
decison for dleged conflict with a decison of
another Didtrict Court of Apped or Supreme
Court. West's F.SA.Const. Art. 5, 88 3,
3(b)(3).

*1357 Edward A. Garrison of Kohl, Springer,
Springer & Garrison, PAdm  Springs, for
petitioner.

Jm Smith, Atty. Gen., and John D. Cecilian,
Asst. Atty. Gen.,, West Padm Beach, for
respondent.

SUNDBERG, Justice.

We here address the question whether this
Court currently has jurisdiction to review a
decison of a digtrict court of appea which
reads in its entirety "Per Curiam Affirmed"
where a dissenting opinion is filed in the case.
We answer the question in the negative.
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Review of the decison of the Digtrict Court
of Apped, Fourth Didtrict, was sought in this
cause by notice to invoke the certiorari
jurisdiction of this Court filed April 11, 1980.
By his application petitioner asserts that the
decison of the digtrict court is in conflict with
decisons of other digricts or with Supreme
Court decisons upon the issue of whether
uncorroborated hearsay informetion from a
confidentia informant, who had not divulged
the source of his information, was sufficient to
establish probable cause for a warrantless
search of a vehicle. Prior to trid, petitioner
moved to suppress evidence seized in a search
of his vehide. The trid court denied the
motion to suppress. Petitioner subsequently
entered a plea of nolo contendere preserving
his right to apped the trid court ruling. On
review the digtrict court affirmed the ruling of
the trid court without opinion. One member
of the threejudge pane dissented to the
decison of the mgority in a comprehensve
opinion which recited the facts extensvey
and concluded that under prevailing law the
search violated petitioner's fourth amendment
rights.

Jenkins v. State, 382 So.2d 83 (Fla
4th DCA 1980).

After ratification by the people of this state at

an election held on March 11, 1980, article V,
section 3 of the Florida Condtitution pertaining
to the jurisdiction of the Supreme Court was
subgtantidly revised.  In particular, section
3(b)(3) underwent a dramatic change. Prior to
April 1, 1980 (the effective date of the
amendment), the provisions of section 3(b)(3)
relaing to review of conflicting decisons read
asfollows

Committee on Per Curiam Affirmed Decisions

May review by certiorari any decison of a
digtrict court of apped . . . that is in direct
conflict with a decision of any digtrict court
of apped or of the Supreme Court on the
same question of law. . ..

Post April 1, 1980, that section reads with
respect to review of conflicting decisons.

May review any decision of a district court
of apped . .. that expressy and directly
conflicts with a decison of another didrict
court of appeal or of the Supreme Court on
the same question of law. . ..

(Emphasis supplied.)

[1] The congitutional amendment must be
viewed in light of the historica development of
the decisond law extant a the time of its
adoption and the intent of the framers and
adopters.  Our inquiry must begin with the
anendment to aticle V of the Horida
Constitution occurring in 1956, whereby the
digrict courts of appeal were created. In
grappling with the dgnificance of the revised
juridiction of this Court, a tone was s&t early
on. In Ansinv. Thurston, 101 So.2d 808, 810
(Fla.1958), spesking through Justice Drew, the
Court sad:

We have heretofore pointed out that under
the conditutiona plan the powers of this
Court to review decisons of the didrict
courts of apped ae limited and dHrictly
prescribed.  Diamond Berk Insurance
Agency, Inc. v. Goldstein, Fla., 100 So.2d
420; Snnamon v. Fowlkes, Fla.,, 101 So.2d
375. It was never intended that the district
courts of agpped should be intermediate
courts. The revison and modernization of
the Horida judicid sysem a the gppelate
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level was prompted by the great volume of
cases reaching the Supreme Court and the
consequent delay in the adminidration of
judtice. The new article embodies
throughout its terms the idea of a Supreme
Court which functions *1358 as a
supervisory body in the judicia sysem for
the State, exercisng appelate power in
certain specified aeas essentid to the
settlement of issues of public importance and
the presarvation of uniformity of principle
and practice, with review by the digtrict
courts in most ingances being find and
absolute.

To fal to recognize that these are courts
primarily of fina appellate jurisdiction and to
dlow such courts to become intermediate
courts of agpped would result in a condition
far more detrimental to the genera wefare
and the speedy and efficient adminigtration
of judtice than that which the system was
designed to remedy.

[2] Thiswas followed by Lakev. Lake, 103
So0.2d 639 (Fla1958), where Justice Thomas
again reviewed the history of and purposes for
the 1956 amendment to article V and held that
in order to fulfill those purposes, a "per
curiam" decison without opinion of a digtrict
court of apped would not be reviewed by this
Court upon petition for certiorari based on
"direct conflict" jurisdiction except in those
rare cases where the "restricted examination
required in proceedings in certiorari (revealed)
tha a conflicc had aisen with resulting
injustice to the immediate litigant." 1d. at 643.
Some seven years later, however, in an opinion
which observed that the rule of Lake v. Lake
had been eroded de facto if not de jure by
subsequent actions of the Court, a mgjority of

Committee on Per Curiam Affirmed Decisions

the Court determined that there was
jurisdictional power under section 3(b)(3) to
review digtrict court decisons rendered "per
curiam” without opinion if from the "record
proper” conflict with another decison could be
discerned. Foley v. Weaver Drugs, Inc., 177
So.2d 221 (Fla.1965).

In the interim the Court had dready
concluded that conflict certiorari jurisdiction
could be founded on a dissenting opinion to a
per curiam mgority decison rendered without
opinion. Huguley v. Hall, 157 So.2d 417
(Fla1963). This position was adopted by a
magority of the Court without discusson or
rationde and has been subsequently followed
without amplification of reasoning. E. g,
Autrey v. Carroll, 240 So.2d 474 (Fla.1970);
CommerceNat'l Bankin LakeWorthv. Safeco
Ins. Co., 284 So.2d 205 (Fla.1973). In the
Commerce National Bank decison, however,
the impediments to redying on the factud
datement contained in a dissenting opinion to
establish conflict jurisdiction were observed:

When facts and testimony are set forth in a
mgjority opinion, they are assumed to be an
accurate presentation upon which the
judgment of the court is based. However, a
dissent does not rise to a Smilar level of
dignity and is not considered as precedent;
note, for example that West Publishing
Company does not offer headnotes for
dissents, regardless of their legal
scholarship. By definition, a dissent contains
information, interpretetions or legd andysis
which has been regjected in whole or part, by
the mgority. It is aso possble that the
magority accepts matters set forth in the
dissent, but for other reasons declines to
follow its line of thought. The mgority is
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under no compulsion to respond to a dissent
or to set out the measure of their reluctance
to agree. The issuance of a per curiam
opinion without comment or citation of
authority remains the prerogative of the

mgority.
Id. at 207.

More recently, the wisdom of the
jurisdictiond policies expressed in Foley and
Huguley have been brought into question by
severd members of this Court. See Florida
Greyhound Owners & Breeders Assn, Inc. v.
West Flagler Associates, Ltd., 347 So.2d 408,
408 (Hal977) (England, J, concurring;
Overton, C. J,, concurring specidly); Golden
Loaf Bakery, Inc. v. Charles W. Rex Constr.
Co., 334 So0.2d 585, 586 (Fla.1976) (England,
J. and Overton, C. J,, concurring); AB CTC v.
Morgjon, 324 So.2d 625, 628 (Fla.1975)
(England and Overton, JJ., dissenting).

It was againg this jurisprudential backdrop
and in the face of a saggering case load that in
November, 1979, this Court urged the
legidature, meeting in specid session, to enact
a proposed amendment to * 1359 section 3 of
atide V of the Horida Conditution to limit
the jurisdiction of the Supreme Court. Times
were not unlike the year 1956 when the
chdlenge confronting the drafters of that
amendment to the judicid aticle was
described thus:

The means and procedure required to
accomplish the improvement were difficult,
complicated, tedious and onerous.

Yet the determination was not lacking for
congestion in the court of lagt resort had

Committee on Per Curiam Affirmed Decisions

become amog intolerable.  The time had
come when the court, working at top speed,
with cases, except extremely emergent ones,
st in the order of ther maturity, was
hearing arguments as late as fourteen months
ater the cases were ready for ord
presentation.

For about eighteen months after its creation
the (Judicid) Council, in periodic meetings,
debated and deliberated the method which
might mogt effectively modernize a sysem
that by overloading had ceased to function
as it should to assure litigants justice without
undue, or even ruinous, delay. The words of
Gladstone were often heard: "Jugtice delayed
isjustice denied.”

Lakev. Lake, 103 So.2d 639, 640-41. The
legidaure responded through enactment of
Senate Joint Resolution No. 20-C, which
forms the language of the current section 3 of
aticleV.

At hearings before the legidature and in
countless mesetings with representatives of The
Florida Bar, The Conference of Circuit
Judges of Horida, the Appdlate Judges
Conference, The League of Women Voters as
wdl as other interested organizations too
numerous to recount, members of this Court
represented that one of the intents and effects
of the revison of section 3(b)(3) was to
diminate the jurisdiction of the Supreme Court
to review for conflict purposes per curiam
decisons of the digtrict courts of apped
rendered without opinion, regardless of the
exigence of a concurring or dissenting
opinion. These same representations were
made consdently to the public a large
preceding the balot on the proposed
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amendment. There can be little doubt that the
electorate was informed as to this matter,
because opponents of the amendment
broadcast from one end of this date to the
other that access to the Supreme Court was
being "cut off,” and that the didtrict courts of
appeal would be the only and find courts of
apped in this gate. With regard to review by
conflict certiorari of per curiam decisons
rendered without opinion, they were absolutely
correct.

The pertinent language of section 3(b)(3), as

amended April 1, 1980, leaves no room for
doubt. This Court may only review a decison
of adigrict court of apped that expressly and
directly conflicts with a decison of another
digtrict court of appea or the Supreme Court
on the same question of law. The dictionary
definitions of the term "express' include: "to
represent in words'; "to give expresson to."
"Expresdy” is defined: "in an express
manner.” Webster's Third New International
Dictionary, (1961 ed. undbr.). The sngle
word "affirmed" comports with none of these
definitions  Furthermore, the language and
expressons found in a dissenting or
concurring opinion cannot support jurisdiction
under section 3(b)(3) because they are not the
decison of the didrict court of apped. As
sated by Judice Adkins in Gibson v.
Maloney, 231 So.2d 823, 824 (Fla.1970), "(i)t
is conflict of decisions, not conflict of
opinions or reasons that supplies jurisdiction
for review by cetiorai.” (Emphads in
origind.)

[3] Accordingly, we hold that from and after
April 1, 1980, the Supreme Court of Florida
lacks juridiction to review per curiam
decisons of the severd didrict courts of
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apped of this state rendered without opinion,
regardless of whether they are accompanied by
a dissenting or concurring opinion, when the
bass for such review is an aleged conflict of
that decison with a decison of another digtrict
court of apped or of the Supreme Court. The
goplication for review in the indant case
having been filed subsequent to March 31,
1980, it is therefore dismissed.

ENGLAND, C. J, and BOYD, OVERTON,
ALDERMAN and McDONALD, JJ., concur.

*1360 ENGLAND, C. J, concurs specidly
with an opinion.

ADKINS, J., dissents with an opinion.

ENGLAND, Chief Judtice, concurring
specidly.

A detalled recitation of the relevant history of

the 1980 jurisdictional amendment is relevant
to an understanding of the magority's
conclusons as to its gpplicability in this
case.[FN1]

FN1. This recitation is extracted from
an article to be published later this year
in 32 U.HaL.Rev, Vol. 2 (Winter
1980), entitled "Constitutional
Jurisdiction of the Florida Supreme
Court: 1980 Reform.” Detailed,
supporting footnotes have been
omitted here. For an abridged version
of this article, see England, Hunter &
Williams, An Analysis of the 1980
Jurisdictional Amendment, 54 FlaB.J.
406 (1980).
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In his 1978 Report to the Legidature, then
Chief Justice Ben Overton recommended the
creation of a commission, having broad based
participation, to determine the need for an
additiond district court and to consider district
court rather than Supreme Court review of
workmen's compensation cases. In the
summer of 1978, newly-elected Chief Jugtice
Arthur England implemented Justice Overton's
recommendation by appointing an Appelate
Structure  Commission chared by Judtice
Overton and composed of didtrict, circuit and
county court judges, legidators, laymen and
members of the bar. Chief Jugtice England
expanded the scope of the commisson's
inquiry, however, to include a review of the
entire appdlate system in light of the 1956
god "to ensure that the didrict courts of
appea are courts of find appellate review as
contemplated by Article V of the
Conditution.”

In response to its expanded duty, the
commisson andyzed eech caegory of the
Supreme Court's jurisdiction to determine if
cases in those categories were sgnificant or
important enough to judify the atention of a
then overloaded state high court. Tentative
votes, taken at the October 12, 1978 meeting,
indicated the commissioners view that, idedly,
mandatory jurisdiction should be restricted to
death pendty cases, decisons invdidating
datutes or congruing the conditution, and
bond validation proceedings. Nonetheless,
after 9x months of work, the commission
rejected conditutiond change to achieve this
goal and recommended only that the Supreme
Court's jurisdiction be modified by satute and

by rule.
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After weeks of intense discusson within the
Court and numerous internal drafts of
proposed changes, the chief justice, on behdf
of a unanimous court, presented virtualy every
aspect of the commisson's recommendations
for appelate court reforms to the 1979
legidature.  The most notable exception was
the Court's rgection of the commisson's
proposal to dter the juridiction of the
Supreme Court solely by rule and by statute.
The Court viewed the commisson's data as
conclusve of the need for a congtitutional
adjusment, and it refused to deny the voters
of Forida the right to refine the jurisdictiona
role which the conditution had crested in
1956.

Statistics developed by the commission had
demondrated, for the firg time, that the
Court's growing problems were not (as
generdly believed) attributable to the Court's
liberdity in accepting cases for review, but
rather to the effects of its conditutionaly
assgned mandatory jurisdiction and the
numbers of cases being brought as a result
(among others) of Foley v. Weaver Drugs,
Inc., 177 So.2d 221 (Flal1965). The
commisson found that "the Court has in
redity exercised grest restraint in accepting for
review the cases over which it has any freedom
of choice’ and has "granted (discretionary
petitions) in less than 5 percent of the cases.

The Court proposed a congtitutional
amendment in April 1979, which was filed by
Senator Mattox Hair, chairman of the Senate
Judiciary-Civil Committee, as Senate Joint
Resolution 714, for consideration at the 1979
regular sesson of the Forida Legidature. The
Court's discretionary jurisdiction under SIR
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714 was predicated on district court
catifications of decisons in conflict or of
questions of great public importance, plus a
"safeguard” provison authorizing *1361 the
Supreme Court, on its own initiative, to reach
down and obtain for review triad court orders
and didrict court decisons which had
Substantial importance and required immediate
Statewide resolution.

The Judicid Council endorsed and supported

SIR 714. Under pressure to accept or reject
the Court's proposal on very short notice,
however, the Board of Governors of The
FloridaBar, by avote of 18 for and 12 againg,
faled to endorse SIR 714 by the two-thirds
vote required by the Boards bylavs. The
members of the Board principaly objected to
SIR 714 because atorney-filed petitions for
conflict certiorari review were diminated, and
because the initiative, or so-caled "reach
down" provison, did not appear to dlow
attorney-filed suggestions to the Couirt.

Two Senate Judiciary-Civil Committee
hearings were held. Despite the Court's
expresson of intent to limit severdy the
exercise of the safeguard or "reach down"
provison, that provison was ridiculed by
opponents of SIR 714 as "pluck up" power
which would destroy the findity of al cases
throughout the judicid system. Opposition to
SIR 714 aso developed from atorneys who
expressed a lack of trust in district court
judges, or a least in ther ability or
willingness to recognize, concede, and certify
conflicting decisons. At the suggestion of the
bill's sponsor, SIR 714 was withdrawn from
further congderation during the 1979 regular
sesson, in order to give the Court an
opportunity to discuss aternatives with
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opponents and critics and to seek a consensus
subdtitute by the time of an announced specid
legidative sesson inthefal of 1979.

Notwithgtanding the fate of SIR 714, the
Court gained support for its pogtion that
dructural change was essentid to avoid a
potential decline in the qudity of its work and
its increasing backlogs and ddays. Judtice
Sundberg scheduled a series of meetings with
a committee appointed by the president of The
Florida Bar, in an effort to review the
controversia aspects of the Court's origina
proposd. A satement of agreed principles
was eventually drafted by the bar committee
and Judgtice Sundberg, to advise the bar's
Board of Governors and the Court of a
consensus that could be reached.  This
included a proposa to retain discretionary
review of written opinions of district courts
invoked by attorney-filed petitions asserting
decisond conflict. The bar committee made
clear the intent to overrule the Foley decision
regarding conflict, however, by declaring that
only an opinion which "aticulates a rule of
law . . ." should qualify for discretionary
review.

At the urging of atorney Tobias Smon and
others who feared too severe a narrowing of
the Court's review authority, the bar
committee presented, as an acceptable
dtenative plan, discretionary review of
"decigons of a district court of appeal which
subgtantidly affect the generd public interest
or the proper adminidration of judice
throughout the state” -- a standard based on
the American Bar Associgion modd  for
constitutionally unlimited discretionary
review.
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After the bar's ddiberations, Justice Overton
reconvened the Appellate Structure
Commission to review the bar committee's
daement of principles. At their meeting on
September 5, 1979, the commission disagreed
with the bar committeg's preferentid guidelines
for discretionary review. At the urging of
commisson member Tobias Simon the
commission opted instead for the dternative
conditutiondly unlimited discretionary review
to be regtricted by the

Court's adoption of rules setting guiddines for
its own exercise of discretion.

On September 15, 1979, the bar committee's

principles were presented formdly to the
Board of Governors by the committeg's
charman, attorney Benjamin Redding of
Panama City. Tobias Smon argued for the
dternative, commission-approved approach of
conditutionaly unlimited discretionary review.
The members of the Board of Governors, at
the request of Justice Sundberg, agreed to
support a Court proposal for congtitutiona
change based dther on the committee's
principles or the dternative.

*1362 As the Court prepared to submit to the
November gpecial legidative sesson a
proposed subgtitute for SIR 714, the chairman
of the American Bar Association's Committee
to Implement Standards of Judicial
Adminigration expressed an interest in
Floridds court reform effort and chose
Tdlahase as the site for the next scheduled
ABA Committee meeting. The Committee's
national expertise with appellate courts
focused, in accordance with the ABA
standards, on constitutionaly unlimited
discretionary review for the Supreme Court.
In discussons with  legidative committee
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members, the Court, and the bar immediately
preceding the legidative session, however, the
ABA committee members recognized unusud
features in the Florida syssem of which they
had not previoudy been aware. Principal
among these was the incredibly large number
of appedls (35 per year) filed in death penaty
cases, each requiring full record and sentence
review. This compared, they noted, with only
gght death cases a year in the state with the
next highest volume. They dso noted the
gpecid concern  for conditutiona  conflict
resolution jurisdiction, due to the diversty in
geographica regions of the state. These and
other unique factors, the Committee
concluded, adequately explained Floridas
proposed deviation from the ABA's modd
standard of constitutionally unlimited
discretionary review.

When the combined Senate-House Judiciary
Committees met to consider the Court's new
constitutional amendment on the opening day
of the three-day November 1979 specid
session, only two issues in the proposa were
very controversa, and these quickly became
the focus of dtention. The firsd was the
Court's suggestion to remove the
conditutional redriction on the sdlection of
Supreme Court justices, which required
appdlate digtrict representation on the Court.
The other publicly controversial issue
concerned review of public utility decisons,
most of which were proposed to be transferred
from the Supreme Court for review in the
digtrict courts of appeal. The Court's proposa
SIR 20-C emerged from committees of both
chambers of the legidature in essentidly the
form suggested by the Court, as derived from
the bar committeg's statement of principles.

Materials Referenced in Chairman’s Remarks

Appendix A-8



Judicial Management Council

SIR 20-C, as amended, was adopted by the

Senate by a vote of 38 to 2 on November 28,
together with a companion hill (SB 21-C) to
accelerate submisson to the voters by dlowing
the proposed amendment to be considered at
the specid presdentia primary eection
scheduled for March 11, 1980. Immediately
fdlowing the vote in the Senae, both
messures were certified to the House
subgtituted for comparable House legidation,
and adopted without further amendment by a
vote of 110 to 2.

During the period between November 28,
1979, and March 11, 1980, active public
support for SIR 20-C was undertaken by six
of the seven judices of the Supreme
Court,[FN2] the governor, the attorney
generad of Horida, and the organized bar.
Endorsements for the proposal were sought
and received from the conferences of district
court, circuit court, and county court judges,
the League of Women Voters, the prosecuting
attorneys association, the sheriffs association,
and numerous newspaper and televison
editorial boards.

FN2. Justice Adkins publicly opposed
the amendment.

The FHorida Bar and the Young Lawyers
Section of The Forida Bar developed and
disseminated promotional literature, and
provided speakers both for civic clubs and for
media discussions and debates. Promotional
literature was digtributed widdy throughout
the date, including targeted explanations of
the amendment to employees of the date's
electric and telephone companies, and to
residents of condominium associations.
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Articles supporting passage of the
amendment, most authored by judtices of the
Court supporting the amendment, were
published in trade publications such as the
journds or monthly newdetters of the Florida
Bankers Association, the cattlemen's
asociation, the county commissioners
association, the League of Municipdities, and
the *1363 like. Teevison agppearances and
radio spots were scheduled whenever possible
for the justices supporting the amendment, and
for others offering public support for its
adoption.

Two dominant themes of persuason were
agued by the proponents. Firg, the
anendment would diminae dday in the
Supreme Court, both by removing from the
Court's docket those district court decisons
which had no written opinion, and by
diminaing al direct appeds to the Supreme
Court from trid courts (except in bond
vdidation cases and cases in which a death
pendty had been imposed). Second, the
amendment would reduce the cost of litigation
by reducing the number of multiple appeds
and by making the didrict courts truly find in
the bulk of matters brought to Horidas
appellate courts.

Opposition to the amendment developed from
a smdl group of Horida atorneys organized
by Tobias Smon as "Horidians agang
Limited Access" from one current and one
former member of the Supreme Court,[FN3]
and from the public defenders association.
The main efforts of the opponents were to
develop newspeper and televison editorid
support againgt the amendment, to develop
opposition in loca bar associations, and to
urge public rgection of the amendment
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through media appearances. Five dominant
themes were espoused.

FN3. Former Justice B. K. Roberts
publicly opposed the amendment.

Fird, it was suggested to the media that the
amendment would limit or cut off entirdy ther
access to the Supreme Court for the resolution
of first amendment cases. Second, loca bar
asociations and the public were told that
general access to the Court would be curtailed.
Third, it was suggested that district court
judges would be given the power to prevent
review of their decisons by the Supreme
Court. Fourth, it was urged that the Horida
Supreme Court should be like the United
States Supreme Court and the ABA's mode
high tribund, having conditutiondly unlimited
discretionary review of district court decisons.
Ladly, the opponents inferred that the
amendment was unnecessary because the
Court's casdoad was in fact diminishing and
the justices traveled too much.

Immediately before the March 11 vote, the
1980 amendment was endorsed editoridly by
amost every mgor, daly newspaper in the
state. The officid vote for passage on March
11 was 940,420 to 460,266 a 67 percent ratio
of voter approva.

The dgnificance of the public discusson
concerning the amendment is that it provides
a frame of reference by which to ascertain the
intent of the voters in adopting the
amendment.[FN4] In this case, the public
debate and informationa literature make
abundantly clear that the voters were asked to
approve an gppellate court structure having
these festures:

Committee on Per Curiam Affirmed Decisions

FN4. Myers v. Hawkins, 362 So.2d
926 (Fla.1978).

1. a Supreme Court having congtitutionaly
limited, as opposed to unlimited, discretionary
review of intermediate appellate court
decisons, and

2. findlity of decisons in the district courts of
gpped, with further review by the Supreme
Court to be accepted, within the confines of its
dructural review, based on the statewide
importance of lega issues and the reaive
avalability of the Court's time to resolve cases

promptly.
ADKINS, Justice, dissenting.
| dissent.

We are embarking on a course which limits
our jurisdiction to matters concerning deep
quesions of law, while the great bulk of
litigants are alowed to founder on rocks of
uncertainty and trid judges steer their course
over a chaotic reef as they attempt to apply
"Per Curiam Affirmed" decisons. When the
condtitutiond amendment is congdered in light
of higoricd development of the decisond law
(as suggested by the mgority), we find
regresson ingead of progresson. The
maority admits that many will not obtain
judtice for our jurisdiction will be limited to
resolving questions of importance to the public
as diginguished * 1364 from that of the parties.
In Ansin v. Thurston, 101 So.2d 808, 811
(Fla.1958), cited by the mgority, the Court
sad:

[T]here should be developed consistent rules
for limiting issuance of the writ of certiorari
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to "cases involving principles the settlement
of which is of importance to the public, as
diginguished from that of the parties, and in
cases where there is areal and embarrassng
conflict of opinion and authority” between
decisons.

The opinionin Ansin v. Thurston, supra was
authored by Judtice Drew. This interpretation
lasted for seven years and then a progressive
Court adopted Foley v. Weaver Drugs, Inc.,
177 So.2d 221 (Fla1965). Therulein Ansin
had created problems which were resolved in
Foley. In a gpecid concurring opinion in
Foley, Justice Drew said:

Many problems have arisen in the
interpretation of amended Article V. But
there has been no dispute that under the
conditutiond plan for the adminigtration of
judtice a the gppellate leve in this Sate the
respongbility was placed in this Court to
keep the law harmonious and uniform. . . .
We must assume, in the absence of
something in the record to indicate a
contrary view, that an affirmance of a
decision of atriad court by a decision of the
District Court of Appead makes the trid
court decison the decison of the Didrict
Court. So far as the tria judge is concerned
and so far as the Bench and Bar who are
familiar with the decison of the trid judge
are concerned, such judgment is the law of
that jurisdiction. | think it would result in
utter chaos in the judicid sysem of this
State with three separate Digrict Courts,
and the posshility of a fourth in the near
future, if it were impossible for this Court to
mantan condsency and uniformity of the
law in such cases A different rule of law
could preval in every appdlae didrict
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without the possibility of correction. The
history of amilar courts in this country leads
to the concluson that some of such courts
have proven unsatisfactory simply because
of the impossibility of maintaining
uniformity in the decisional law of such
state.

177 So.2d at 230.

In Seaboard Air Lines Railroad Company V.
Williams, 199 So.2d 469, 472 (Fla.1967),
Justice Drew reiterated his views, saying:

In my concurring opinion in Foley v. Weaver
Drugs, Fla.1965, 177 So.2d 221, | observed:
"l think it would result in utter chaos in the
judica sysem of this State with three
separate Digrict Courts, and the possibility
of a fourth in the near future, if it were
impossble for this Court to mantan
consgency and uniformity of the law in
[decisons of such didrict courts merdy
afirming without opinion] * * *.* What has
occurred in this case fulfills tha prophecy.
I, therefore, concur in the foregoing maority
opinion.

Under the construction proposed by the
mgority we will have wel-written uniform
opinions, but the decisions of the five digtrict
courts of gpped will bein hopeess conflict.

The mgority says there was little doubt "that
the eectorate was informed" and proceeds to
construe a purported constitutional
amendment, the terms of which were not
placed on the balot nor were they explained to
the publicc. While discussons with some
segments of the public on background and
debates concerning the proposed amendment

Materials Referenced in Chairman’s Remarks

Appendix A-11



Judicial Management Council

were indructive, neverthdess, what was
submitted to the people for adoption was a
statement on the ballot which read:
"[pjroposng an amendment to the State
Condtitution to modify the jurisdiction of the
Supreme Court." In discussing the proposed
amendment, one news analyst contended:

The bdlot says smply that the proposa
would "modify the jurisdicion of the
Supreme Court,” giving the public little
indght into the changes it would make in
court appeal s procedures.

Given the complex nature of those procedures,
few voters understand the issue. Van Gieson,
Reform Sought to Ease Court's Load,
Tdlahassee Democrat, March 9, 1980 at 5b,
col. 1.

*1365 A pamphlet entitted "Condtitutiona
Amendmerts on Florida Supreme Court
Juridiction . . . to be Considered at March
11, 1980, Election" prepared by Manning J.
Dauer and Fred Goddard discussed the content
of the change in the condtitution asfollows:

The proposed change to Article 5 does not
modify the organization of the Sate
Supreme Court. There was a proposa from
the Supreme Court to permit dl justices of
the State Supreme Court to be from the state
a large. The legidaure, however, retained
subsection A of Section 3 which requires at
least one of the justices to be from each of
the digricts in which the state is divided for
digrict courts of appea. In sub-section B
there are a number of modifications as to the
jurisdiction of the Supreme Court. The
attempt has been made to retain appellate
jurisdiction for the most important cases
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involving new point of law, the death
pendty, conditutiond questions, affecting
the dtate condtitution or that of the U.S,
afecting the congruction of new dsatutes
passed by the legidature, affecting
disagreements among two or more district
courts of appeal, afecting bond vaidation,
and affecting certan cases cetified for
review by the digtrict courts of appedl. Also,
the jurisdiction of the Supreme Court has
been changed in one case category, that is,
cases from adminidrative agencies of the
state affecting rates charged to consumers or
sarvice provided by the dectric utilities and
gas and phone companies.

On the other hand, many other types of cases
will be cut off with the gpped beng
exhaugted e the levd of the digtrict courts of
apped. For example, cases involving life
imprisonment will now be conditutionaly
limited to the level of the appelae didtrict
court unless the case involves a congtitution
quedtion, a new statute, or a disagreement in
congtruction among ditrict courts.  Writs of
certiorari (requests for appea) would be
much more limited. Appeds from date
adminigrative agencies decisons would
ordinarily stop a the district courts of
apped. The Supreme Court would retain, of
course, the right to issue writs of certiorari,
writs of habeas corpus, writs of prohibition,
writs of injunction, and writs of mandamus
when it entertained jurisdiction.

The am of these and other changes is to
reduce the caseload on the Supreme Court.
The edimate given by the Court is that
instead of handling 3000 cases per year, the
changes will permit the reduction of the
caseload from 3000 to 2000 or less. At the
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same time, the dtizen will be guaranteed
judtice by having cases heard more quickly
and by appedls being adequately consdered
a the didrict court levd. Findly, in the
categories of new issues, or in case of
disagreement by lower courts review is ill
avalable at the leve of the State Supreme
Court.

DAUER, Amendment to Limit Appelate
Juridiction of the Florida State Supreme
Court, 62 Pub.Ad. Clearing Service, Univ. of
Fla. Civic Information Ser. 2, 4- 5, (1980).
(Emphasis supplied.)

The proposed amendment was conceived and

composed by the justices of this Court. After
the proposal was approved by the legidature,
it was decided to place the proposed
amendment on the balot at a specia dection.
See article XI, section 5(a), Florida
Condtitution. Hopefully, this specid eection
would create interest in the voting populace
because it was a specid presidentia primary
election in which a popular homestead
amendment giving tax relief would aso be
condgdered. The substance of the amendment
to be placed on the ballot (section 101.151,
Florida Stautes), was as follows "An
amendment to the State Condtitution to modify
the jurisdiction of the Supreme Court."
Justices of the Court and others attempted to
explan the contents of the proposed
amendment to the public, and there were many
discussions.

While the discussions rdating to the intent of
the framers, referred to by the mgority, were
indructive as to background, nevertheless,
there was only one provison submitted to the
voters for adoption: "an amendment to the
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dtate condtitution to modify the jurisdiction of
the *1366 Supreme Court." Any discussons
or debate which may have taken place does
not change the provison on the balot that was
approved by the voters. See In Re Advisory
Opinion, 223 So.2d 35, 40 (Fa1969).
Congtruing this provision (as placed upon the
ballot) under the ordinary rules of
condruction, the voters gave us absolute
discretion in determining whether we had
jurisdiction of aparticular case.

Also, | disagree with the judgment of the
mgority that language and expressions found
in a dissenting or concurring opinion cannot
support jurisdiction. The effect of the 1980
amendment is to give us juridiction for review
of a decison that expresdy and directly
conflicts with a decison of another didrict
court of goped. A "Per Curiam Affirmed" is
a decision, but no decison can be rendered
unless three judges of the district court of
appeal participate. Art. V, s 4(a), FlaCongt.
(1972). A concurring or dissenting opinion is
used by trid judges throughout the date in
determining the effect of a "Per Curiam
Affirmed" decison. We should glance through
the window of our ivory tower and attempt to
adjus any confuson in the law which may
aise by virtue of datements made in a
concurring or dissenting opinion, as it is an
integrd part of the decison of the digtrict
courts of apped.

There will be occasons when a "Per Curiam
Affirmed" decison will cite another case. In
some instances the cited case had admittedly
been in conflict with other decisons, but,
because of the failure of the parties to seek our
jurigdiction, the law remaned unsettled.
Under the congruction of the present
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conditutional amendment, the law will remain
unsettled. A heavy case load does not judtify
our spawning confusion in the judicid system.

The decison of the district court of appeal

conflicts with other decisons and crestes
ingability in the law. | would accept
juridiction.
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Trendsin the Law (Cite as American Bar Association Journal of August 1999)

Big Objectionsto Brief Decisions
Critics contend one-word appéllate rulings give short shrift to justice

BY WILLIAM C. SMITH

Facing a prison sentence of 27 months for mail fraud, Vicki Lopez-Lukis appealed to the 11th U.S.
Circuit Court of Appeds. A former Lee County, Fla, commissioner, she had been convicted of
taking bribes to favor the clients of alobbyist who adso was her lover.

Her apped asserted error in the jury ingtructions and sentencing. But the Atlanta-based court
disposed of her gpped last January with asingle word: "Affirmed.”

Perhaps stung by publicity surrounding the case, the pand issued a nine-page opinion on May 5
defending its prior one-word ruling. The court inssted it did not give short shrift to Lopez-Lukis
appedl, as some had claimed. United Sates v. Lopez-Lukis, No. 98-2179.

Guessing Game

The case exemplifies the growing use of no-comment decisons by circuit courts. Some judges and
observers defend the practice as an appropriate, and perhaps inevitable, means for swamped circuit
judges to dispose of meritless appeals. However, critics charge that the quaity of appellate justice
auffers, and further gpped's are next to impossible, when the courts affirm without explanation.

Responding to a motion for reconsderation, the 11th Circuit pand said summary affirmances "must
be read in the context of the case presented, [the arguments] in the briefs, and the give and take
among lawyers and judges a ora argument.” If a decison might be based on dternative theories,
the court concluded, the outcome "must be understood to rest not on the new-law ground, but on
the settled ground.”

In Lopez-Lukis case, the court said its rationale would be clear to "reasonable lawyers who know
the case and who think hard about our decision.”

Given the summary appellate procedures in the federd system, 20 states and England, the court said,
"[W]e are confident that we do nothing revolutionary when we decide to affirm a judgment without
awritten opinion.”
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Quoting a 1983 decision by the 2nd U.S. Circuit Court of Appedls, Furman v. United Sates, the
court noted that a "great many cases do not present any new or significant issue. ... The use of
summary orders permits judges to devote more time to the remaining cases that truly merit fully
developed exercises of judicid craftsmanship.”

As permitted by Rule 36 of the Federal Rules of Appellate Procedure, the 11th Circuit allows one-
word affirmances when it finds the District Court was right on the law and the facts, and when a
written opinion "would have no precedentid vaue."

Douglas Malloy, the assgant U.S. attorney in Lopez-Lukis, says appeds with no merit can
appropriately be resolved without opinion. Circuit judges and court saff are extremely conscientious,
and give each case the attention it deserves, Molloy says. A summary disposition "is just the court's
way of saying, 'Look, there's nothing there" "

Busy Docket Breeds Brevity

The 11th Circuit, covering Forida, Georgia and Alabama, is one of the busiest federal appeals courts
in the nation, resolving about 3,000 gppeals on the merits annualy. It aso leads the circuit courts
in issuing decisons that have not included written opinions, with 502 such rulings last yeer.

Not far behind are the 3rd Circuit based in Philadelphia (404 no-comment decisions) and the 8th
Circuit based in St. Louis (384 such decisons). Recently, though, the 3rd Circuit has decided to try
to curb the number of rulings without rationales.

"We redlized that this was a mistake, that we owed the bar more," says Chief Judge Edward Becker
of the 3rd Circuit. This year, he says, his colleagues have committed to "virtudly eiminae’ judgment
orders as a case management toal.

That move would likely be applauded by critics such as Paul Petterson, a staff attorney with the
National Association of Crimind Defense Lawyers.

He notes that while court-appointed appellate counsdl must search the record for reversble error,
"There is no comparable rule for the courts. If a pand decides a 4 o'clock on a Friday afternoon to
[summarily affirm] the last 10 cases on its docket, there's no check or balance, no oversght.”

The NACDL filed an amicus brief urging reconsideration in Lopez-Lukis, criticizing the appeals court
for giving little consderation to a substantive sentencing issue.
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Inagmilar brief filed in a 9th Circuit case, United States v. Brian, No. 97-50285, the NACDL said
that summary and unexplained dispostions "are not just disgppointing, they are disllusoning and
lessen respect for the process.”

A written opinion, the brief continued, "permits litigants and the public dike to review, and
appreciate, the accuracy of the logic employed and propriety of the lega rulesinvoked.”

Law professor William Richman of the Universty of Toledo observes that circuit courts are more
likdy to give full-scae review, including ora argument and a detailed decison, in cases deemed
important, such as securities litigation.

Richman, a well-published expert on unpublished opinions, says more routine cases are often shunted
off to Staff attorneys for review, and an unelaborated or cursory affirmance is issued.

In testimony last year before the Commisson on Structural Alternatives for the Federd Courts of
Appedls, Richman said this practice fals disproportionately on the "poorest and least powerful federa
litigants since theirs are the 'trivid' cases. Socid Security litigation, civil rights cases, pro se gppeds
and prisoner petitions.”

The commission, chaired by former Supreme Court Justice Byron White, noted in its December 1998
report that summary dispositions may have made circuit courts more efficient, "but & some cost to
the gppearance of legitimacy of the appellate process.”

The report noted that federa litigants statutory right to circuit court review imposes a corresponding
"obligation on the court to consder a properly presented appeal and decide it on its merits”
However, the growing use of unelaborated opinions has "blurred the distinction between obligatory
and discretionary review."

The commission regjected a proposal that appellate jurisdiction be made discretionary across the board,
but suggested that circuit courts might be alowed to deny review in certain categories of cases that
are "genardly fact intensve and controlled by exigting precedent.”

Some appedls courts endeavor to keep one-word affirmances to a minimum. The D.C. Circuit, for
example, issued just one such opinion last year, and the 7th Circuit based in Chicago issued only 37.
Judge Richard Posner of the 7th Circuit says his court usudly tries to articulate grounds for a
decison. The practice may revea some areas of disagreement with the lower court's ruling, he says.
However, the former law professor--who is among the federd bench's most pralific authors of
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judicid opinions and scholarly texts-—-does not believe every apped warrants judiciad wordiness. The
Didrict Court may be affirmed in a single sentence or citation "if there's only one issue and it's
frivolous™ he says.

Judge Patricia Wald of the D.C. Circuit believes appedls that involve no new area of the law can often
be resolved in unpublished memorandum opinions, without dl the "pomp and circumstance” required
for the Federa Reporter. However, she is "very skeptica and suspicious’ of one-word rulings that
give no clue about the circuit court's rationale. She says her court avoids such judgment orders,
athough it occasondly affirms "for the reasons stated in the Ditrict Court's opinion.”

Nosedive in Judgment Orders

The 3rd Circuit's new stand againgt summary dispositions has produced dramétic results so far,
according to the circuit clerk's office. The court has issued only 15 judgment orders in the first four
months of 1999, down 95 percent from the 280 in the same period in 1998.

The court made up most of the difference with a fivefold increase in unpublished per curiam and
memorandum opinions, which briefly explain the court'srationde.

According to Judge Becker, the court has so far managed to keep current on its work, defying fears
that decreasing judgment orders would necessarily increase the circuit's backlog.

Although the new policy may involve more work for his aready busy colleagues, Becker thinks the
change isworthwhile. "It was the right thing to do, so we just did it," he says.
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Text provided and permission granted by Westlaw. Citeas. 101 So.2d 808 (Fla. 1958).

S. ANSIN, Petitioner,
V.
Ralph L. THURSTON, Respondent.
S. ANSIN, Petitioner,
V.
Ralph L. THURSTON, as Administrator
of the Estate of Ralph L. Thurston, Jr.,
deceased minor, Respondent.

Supreme Court of Horida.
March 26, 1958.
Rehearing Denied April 12, 1958.

Action for death by drowning. The Circuit

Court, Dade County, Harold R. Vann, J,
rendered judgments for the plantiff and
defendant appedled. The Didtrict Court of
Appedl, Pearson, J., 98 So.2d 87 affirmed the
judgments and the defendant sought review by
certiorari. The Supreme Court, Drew, J., held,
inter dia, that fact that defendant found it
necessary to review with particularity evidence
in various cases and to refer to authorities
elsawhere to bolgter his postion indicated that
agument was primarily upon the merits of
decision attacked as opposed to any
contention that it brought into exigence a
conflict of authority, and hence writ would be
denied for falure to show a direct conflict
between decison involved and a previous
ruling on the same point of law.

Writ denied.

*809[1] NEGLIGENCE k1177

272k1177

Formerly 272k39

The maintenance of an atificid body of water
where there exits some unusua dement of
danger not present in ponds or natural bodies
of waer generdly may conditute actionable
negligence supporting recovery for injury or
death by drowning of a minor child under
attractive nuisance doctrine.

[2] COURTS k216

106k216

That petitioner seeking review by certiorari of
decision of Digrict Court of Apped which had
dfirmed  judgments in tort actions for
negligence found it necessary to review with
particularity evidence in various cases and to
refer to authorities esewhere to bolster his
position indicated that argument was primarily
upon the merits of decison attacked as
opposed to any contention that it brought into
exigence a conflict of authority, and hence
writ would be denied for failure to show a
direct conflict between decison involved and
a previous ruling on the same point of law.
F.SA.Const. art. 5 8 4(2) as amended in
1956; Horida Appellate Rules, rule 2.1, subd.

a(s) (D).

[3] COURTSk?216

106k216

Under conditutiond provison authorizing
review by Supreme Court by certiorari, the
powers of the Supreme Court to review
decisons of Didrict Courts of Apped ae
limited and strictly prescribed since it was
never intended that District Courts of Apped
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should be intermediate courts. F.S.A.Const.
art. 5, 8§ 4(2) as amended in 1956; Florida
Appéllate Rules, rule 2.1, subd. a5) (b).

[4] COURTS k216

106k216

The revison and modernization of the FHorida
judicid system at gppellate level was prompted
by the great volume of cases reaching the
Supreme Court and consequent delay in
administration of justice, and new
conditutionad provison embodies idea of a
Supreme Court which functions as a
supervisory body in judicid sysem for the
state, exercisng appellate power in certain
gpecified areas essentia to settlement of issues
of public importance and preservation of
uniformity of principle and practice, with
review by digtrict courts of gpped in mogt
instances being final and absolute.
F.SA.Congt. at. 5 8 4(2) as amended in
1956; Horida Appelate Rules, rule 2.1, subd.

a(s) (D).

[5] COURTS k216

106k216

The conditutiond provison limiting review by
Supreme Court of decisons of Didrict Courts
of Apped to decisons in "direct conflict”
evinces a concern with decisions as precedents
as opposed to adjudications of the rights of
particular litigants. F.S.A.Congt. art. 5, § 4(2)
as amended in 1956.

Blackwel, Wdker & Gray, Miami, for
petitioner.

Nichols, Gaither, Green, Frates & Beckham
and Sam Danids, Miami, for respondent.

DREW, Judtice.

Committee on Per Curiam Affirmed Decisions

The petitioner, defendant in the trid court,
seeks review by certiorari of a decison of the
Digrict Court of Apped, Third Didrict, by
which certain judgments agangt him in tort
actions for negligence were affirmed.

The only point presented in the apped below

was the dleged eror of the trid court in
denying defendant's motion for directed
verdict on the issue of liability. The actions
agang him, both arisng out of the same
cdrcumsances, were by the respondent
individualy and as adminigtrator of the edtate
of his minor son, who died by drowning in a
'rockpit’ on land owned by defendant. 1n each
case the cause of action was dependent upon
proof of facts sufficient to come within the
doctrine of tort *810 liability usudly referred
to as attractive nuisance.

[1] 1t was the opinion of the district court that
the facts alleged and proved, details of which
appear fully in the published report of the case
in that court, were sufficient to present a jury
guestion under the rule enunciated in the case
of Allen v. William P. McDonald
Corporation, Fla., 42 So.2d 706, to the effect
that the maintenance of an atificid body of
water where there exists some unusud eement
of danger not present in ponds or natura
bodies of water generdly may conditute
actionable negligence supporting recovery for
injury or degeth by drowning of a minor child
upon the theory noted above.

The petition herein is necessarily prosecuted
under that portion of amended Article V,
Section 4(b), (4(2), F.S.1957) of the Forida
Conditution, F.SA., authorizing review by
certiorari in this Court of 'any decison of a
digtrict court of apped * * * that isin direct
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conflict with a decison of another didrict
court of appea or of the Supreme Court on
the same point of law * * *'| and the
corresponding provison of Rule 2.1, subd.
a5)(b) of the Florida Appellate Rules.

[2] Petitioner contends that the decison
below is not in accord with the rule of the case
relied upon by the digrict court, and that it
conflicts with two subsequent decisions where
this Court affirmed judgments for defendant in
such actions, but did not purport to overrule
the earlier case. Newby v. West Palm Beach
Water Co., Fla., 47 So.2d 527; Lomas v. West
Palm Beach Water Co., Fla.,, 57 S0.2d 881. In
the brief much atention is devoted to the
character of the banks surrounding the body of
water involved, and argument is addressed
primarily to the point that the present case is
diginguishable upon the facts from Allen v.
McDonald Corp., supra. The very fact that
petitioner finds it necessary in a proceeding of
this nature to review with such particularity
the evidence in the various cases, and to refer
to authorities elsewhere to bolster his position,
would indicate that the argument is primarily
upon the merits of the decison attacked as
opposed to any contention that it brings into
exigence a conflicc of authority in this
jurigdiction.  These consderations, among
others, impd our concluson that the writ
should be denied for falure to show direct
conflict between the decision in quegtion and
a previous ruling 'on the same point of law.'
Rule 2.1, subd. a(5) (6) supra.

[3][4] We have heretofore pointed out that
under the condtitutiond plan the powers of this
Court to review decisions of the district courts
of gpped are limited and grictly prescribed.
Diamond Berk Insurance Agency, Inc., v.

Committee on Per Curiam Affirmed Decisions

Goldstein, Fla, 100 So.2d 420; Sinnamon V.
Fowlkes, Fla, 101 So.2d 375. It was never
intended that the district courts of apped
should be intermediate courts. The revison
and modernizetion of the Forida judicid
system at the appellate level was prompted by
the great volume of cases reaching the
Supreme Court and the consequent delay in
the adminidration of justice. The new aticle
embodies throughout its terms the idea of a
Supreme Court which functions as a
supervisory body in the judicd sysem for the
State, exerciang appellate power in certan
oecified areas essentia to the settlement of
issues of public importance and the
preservaion of uniformity of principle and
practice, with review by the digtrict courts in
most instances being find and absolute.

To fal to recognize that these are courts
primarily of fina appdlate jurisdiction and to
dlow such courts to become intermediate
courts of apped would result in a condition far
more detrimentd to the genera wefare and
the speedy and efficient adminidration of
judsice than that which the system was
designed to remedy.

[5] The suggesiion is inevitable that the
detailed condderation given the issues here
presented and the expodtion of reasons by
written opinion, contrary to the customary
*811 agppelate practice in denying certiorari,
involves the expenditure of quite enough
judicid labor to have enabled the Court to
dispose of this controversy on its merits, and
so far as the particular litigation is concerned
our efforts might more logically be so directed.
But it is of obvious importance that there
should be developed consstent rules for
limiting issuance of the writ of certiorari to
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'cases involving principles the settlement of
which is of importance to the public, as
diginguished from that of the parties, and in
cases where there is a red and embarrassing
conflict of opinion and authority’ between
decisons. See Layne & Bowler Corp. v.
Western Well Works, 261 U.S. 387, 43 S.Ct.
422, 423, 67 L.Ed. 712. While the court in the
latter case dedlt with rules couched in varying
language, the concluson is inescgpable that
our own condtitutiona provison has the same
generd objectives. A limitation of review to
decisons in 'direct conflict' clearly evinces a
concern with decisons as precedents as
opposed to adjudications of the rights of
particular litigants.

Smilar provisons in the court sysems of
other states have been so congtrued: 'A
conflict of decisons * * * must be on a
question of law involved and determined, and
such that one decison would overrule the
other if both were rendered by the same court;
in other words, the decisons must be based
precticdly on the same date of facts and
announce antagonistic conclusons.' 21 C.J.S.
Courts s 462.

The generd import of these pronouncements

should be of benefit in charting a course of
practice under amended Article V, and
considered in relation to the instant case they
serve to sustain and explain our conclusion
herein.

Writ denied.
TERRELL, C. J, THORNAL and

O'CONNELL, J., and WIGGINTON, Digtrict
Judge, concur.

Committee on Per Curiam Affirmed Decisions
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State
Name of Person Completing Form

Telephone Number of Person Completing Form

@

)

3

(4)

State Survey Instrument

Is your intermediate appellate court:

(a) statewide?

(b) divided into geographic digtricts? If so, how many?

(c) divided by subject matter? If so, how many?

Are divisons employed in any of your gppellate courts? If so, circle dl that gpply:
(&) geographic

(b) subject matter

(c) adminigrative (for division of workload)

(d) other

What isthe tota number of filings and dispositions in intermediate appellate courts for
calendar years 1996 and 19977

Hlings Dispostions
1996
1997

How many intermediate appel late judges does your state have?

State Survey Instrument and Summary Appendix B-1
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) Are dl appdlate opinions published?

If not, approximately what percentage are published?

Is there any page limitation on the length of published opinions?
(6) Do your gate' s intermediate appellate courts have:

(& centrd legd aff?

(b) law clerks assigned to the judges?
@) Do law clerks prepare opinion drafts?

(a) yes

(b) no

(c) depends on the judge

(8) Do your intermediate appellate courts use affirmances without opinion?
If S0, what percentage of opinions fdl into this category?

9 Does your state have arule or satute which permits appellate disposition of certain cases
without briefs being filed? [Note: For example, when counsdl moves to withdraw from a
no-merit criminal apped under Andersv. Cdifornia, 386 U.S. 738 (1967), and the motion
iswell taken, the gpped isnot fully briefed. Similarly, where there has been a summary

denia of amotion for postconviction relief, Florida provides for an apped on an
abbreviated record in which there will not be full briefing unless ordered by the court.]

Wheét percentage of cases are fully briefed?

(10) Doesyour state have any stetutes, rules, or condtitutional provisions on the issue of:
(8 when ajudgment may be affirmed without opinion, and/or
(b) when an opinion must be written.

If S0, please provide.

State Survey Instrument and Summary Appendix B-2
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(11) Doesyour date grant an autometic right of first gpped?

If not an across-the-board right, does it cover crimina, civil, and adminigtrative gpped s?
(plesse circle applicable categories.)

(12) Inano-merit crimina appea where gppointed counsel moves to withdraw under Anders
v. Cdifornia, 386 U.S. 738 (1967), and the motion to withdraw iswell taken, does the
intermediate appellate court affirm without opinion?

If not, how isthe court’s ruling issued?

(13) When the intermediate appelate court affirms a summary denid of amotion for
postconviction relief (where the trid court has denied the motion for postconviction relief
without an evidentiary hearing), does the intermediate gppellate court issue an affirmance
without opinion?

If not, how does the intermediate appellate court issue its ruling?

(14) Inappedswithout ord argument, do the assigned pane members meet to discuss the
case?

Please return to:

Committee on Per Curiam Affirmed Decisions
c/o Greg Y ouchock

Office of the State Courts Administrator
Supreme Court Building

500 South Duvd Street

Tallahassee, FL 32399

FAX: (850) 414-1342
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State Survey Summary
(1) Isyour intermediate appellate court:
(a) statewide?

Cdifornia No
Georgia Yes
lllinois na
Michigan: Yes
New Jersey:  Yes
New York:  Yes

Ohio: Yes
Penngylvania  Yes

Virginia Did not respond.
Texas. No

(b) divided into geogr aphic districts? If so, how many?

Cdifornia Yes, six digricts, nine court Sites.

Georgia na
lllinois Five digricts.
Michigan: na

New Jarsey:  No
New York:  Yes, four departments.

Ohio: Tweve
Penngylvania  n/a

Virginia Did not respond.
Texas Y es, fourteen.

(¢) divided by subject matter ? If so, how many?

Cdifornia No

Georgia na

lllinois na

Michigan: na

New Jersey:  No

New York:  Not redly, dthough the Third Department handles.
Ohio: No

Penngylvania:  Yes, two. Commonwealth and Superior Court.
Virginia Did not respond.

Texas: No
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2

Aredivisonsemployed in any of your appellate courts? If so, circle all that apply:

(a) geographic

Cdifornia

Georgia
lllinois
Michigan:
New Jersey:
New Y ork:
Ohio:
Pennsylvania

Virginia
Texas.

Y es. Second Didrict has one geographicaly separate divison (Ventura)
Fourth Digtrict has three (San Diego, Santa Ana, San Bernadino).

na

na

For eection purposes.

na

Yes

Yes

Yes. Eastern, Western, and Middle Didtricts. (Same group of judges Sit at
al three didricts, varies by where the court is convening).

Did not respond.

na

(b) subject matter

Cdifornia
Georgia
lllinois
Michigan:
New Jersey:
New York:
Ohio:
Pennsylvania
Virginia
Texas.

No

na

na

na

na

na

na

Commonwedlth and Superior Court.
Did not respond.

No

(c) adminigtrative (for divison of workload)

Cdifornia

Georgia
lllinois
Michigan:
New Jersey:
New Y ork:
Ohio:
Pennsylvania

Yes. Firg (5 divisonsin San Francisco) Second (6 Divisonsin Los
Angdles).

Yes

Only in Firgt Digtrict Appellate Court (Cook County).

na

na

Each department is awholly separate court.

na

na
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Virginia Did not respond.

Texas: No

(d) other

Cdifornia na

Georgia na

lllinois n/a

Michigan: na

New Jarsey: nla

New York:  n/a

Ohio: na

Pennsylvania.  The geographic split is based on location of counties.

Virginia Did not respond.

Texas No

3 What isthetotal number of filings and dispositionsin intermediate appellate courts
for calendar years 1996 and 19977
1996 1997
State Filings Dispositions Filings Dispositions
Cdifornia 23,710 25,584 25,760 28,087
Georgia 3,450 3,411 Did not provide | Did not provide
lllinois 8,982 9,397 9,307 9,578
Michigan 9,108 10,842 8,866 10,242
New Jersey 7,911 7,350 7,509 7,842
New Y ork 11,450 19,200 11,676 18,874
Ohio 12,751 12,507 11,849 11,565
Pennsylvania 13,569 12,961 unavailable unavailable
Virginia Did not provide | Didnot provide | Didnot provide | Did not provide
Texas 10,742 10,164 10,754 11,249
State Survey Instrument and Summary Appendix B-6
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4 How many intermediate appellate judges does your state have?

Cdifornia 93

Georgia 10

lllinois 48

Michigan: 28

New Jersey: 32

New York: 55

Ohio: 66

Pennsylvania: 16 Superior Court judges and 9 Commonwesdlth judges.
Virginia Did not respond.

Texas. 80

(5)  Areall appédllate opinions published?

Cdifornia: No

Georgia: No. Seerule 33(b) and Case Workload Summary 1991-1997.
lllinois Yes

Michigan: No

New Jarsey:  No

New York:  Yes, and memoranda too.

Ohio: No

Pennsylvania  Superior Court-no; Commonwesalth Court-no.
Virginia Did not respond.

Texas. No

If not, approximately what per centage ar e published?

Cdifornia 7%
Georgia na
lllinois n/a
Michigan: 10%
New Jersey:  10%
New York: n/a

Ohio: 10%; Most unreported opinions appear on Lexis and/or Westlaw.
Pennsylvania.  Superior Court-15%; Commonwealth Court-28%.

Virginia Did not respond.

Texas: 23%
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Isthereany page limitation on the length of published opinions?

Cdifornia No

Georgia No
lllinois Yes, 20 pages.
Michigan: No

New Jarsey:  No
New Y ork: No

Ohio: No

Pennsylvania:  Superior Court-no; Commonwesalth Court-no.

Virginia Did not respond.

Texas No, but Rule 47 of the Texas Rules of Appellate Procedure provides that:

“The court of appeds must hand down awritten opinion that is as brief as
practicable but that addresses every issue raised and necessary to final
disposition of the gppeal. Where the issues are sttled, the court should
write a brief memorandum opinion no longer than necessary to advise the
parties of the court’s decision and the basic reasons for it.”

(6) Do your state sintermediate appellate courts have:

(a) central legal staff?

Cdifornia Yes
Georgia Yes
lllinois Yes

Michigan: Yes
New Jersey:  Yes
New York:  Yes

Ohio: na

Pennsylvania.  Superior Court has centra legd staff; Commonwealth Court does not.
Virginia Did not respond.

Texas Yes

(b) law clerks assigned to the judges?

Cdifornia Y es, two per justice.
Georgia Yes

lllinois Yes

Michigan: Yes

New Jersey:  Yes

New York:  Permanent law secretaries.
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Ohio: Most

Pennsylvania.  Both Superior and Commonwealth Court assign law clerks to judges.
Virginia Did not respond.

Texas Yes

(7 Do law clerks prepar e opinion drafts?

(a) yes

Cdifornia na
Georgia na
lllinois na
Michigan: na

New Jersey: n/a
New York: na

Ohio: na
Penngylvania Yes

Virginia Did not respond.
Texas. Yes

(b) no

Cdifornia na

Georgia na

lllinois na

Michigan: na

New Jarsey:  No

New York:  n/a

Ohio: na
Penngylvania n/a

Virginia Did not respond.
Texas. na

(c) depends on the judge
Cdifornia Yes

Georgia Yes

lllinois Yes

Michigan: Yes
New Jarsey: n/a
New Y ork: Yes
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Ohio: Most do.
Pennsylvania n/a

Virginia Did not respond.
Texas. na

(8) Do your intermediate appellate courts use affirmances without opinion?

Cdifornia No

Georgia Yes, see Rule 36.

lllinois Yes, by Rule 23 and Summary Orders.

Michigan: Yes

New Jersey:  Yes Affirmance orders are used in the court’s Sentencing program which
deds with crimina appedsthat relate only to sentencing issues. Because
of the narrow issues being addressed, apped s consdered in this program

are argued without briefing.
New Y ork: No, did until 1989.
Ohio: Some

Pennsylvania.  Commonwedlth Court does not use affirmances without opinion. Superior
Court does use affirmances without opinion occasiondly.

Virginia Did not respond.

Texas: No

If s0, what per centage of opinionsfall into this category?

Cdifornia na
Georgia 1995 gpproximately 8%; 1996 approximately 3.5%; 1997 approximately
2%.

lllinois 1996=89% (A total of 571 cases were approved by opinion, and atota of 4,163
were approved by Rule 23 or summary orders).

1997=89% (A tota of 529 cases were gpproved by opinion, and atotd of
4,309 were approved by Rule 23 or Summary Orders).

Michigan: 1%

New Jersey: 15%

New York: n/a

Ohio: Unknown

Pennsylvaniaz  No percentage available for Superior Court.
Virginia Did not respond.

Texas na
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)

Doesyour state havearuleor statute which per mits appellate disposition of certain
cases without briefsbeing filed? [Note: For example, when counsel movesto
withdraw from a no-merit criminal appeal under Andersv. California, 386 U.S. 738
(1967), and the motion iswell taken, the appeal isnot fully briefed. Similarly, where
there has been a summary denial of a motion for postconviction relief, Florida
providesfor an appeal on an abbreviated record in which therewill not be full
briefing unless ordered by the court.]

Cdifornia
Georgia
lllinois
Michigan:
New Jersey:
New York:
Ohio:
Pennsylvania
Virginia
Texas:

No

No

Supreme Court Rules 23, 306, and 311.

100%

Yes. SeeR. 2:8-3(b) and 2:9-11 and comments thereto.

Yes

No

No in Superior Court. Yesin Commonwedth Court.

Did not respond.

Rule 28 of the Texas Rules of Appdllate Procedure alows an accelerated
apped in civil cases from interlocutory orders of the court. The gppellate
court may alow those cases to be submitted without briefs.

What percentage of cases arefully briefed?

Cdifornia:
Georgia:

lllinois
Michigan:
New Jersey:
New York:
Ohio:
Pennsylvania

Virginia
Texas

na

Briefsarerequired in dl cases. Briefsmay not befiled if acaseis
dismissed before briefs are due.

Approximately 65%.

100%

78%

98%

Briefsarefiled in every case.

In Commonwealth Court of cases decided on the merits, 98% are fully-
briefed. In Superior Court gpproximately one third of cases are quashed,
so they are not briefed.

Did not respond.

Virtudly 100%.
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(10) Doesyour state have any statutes, rules, or constitutional provisionson theissue of:

(a) when ajudgment may be affirmed without opinion, and/or

Cdifornia na

Georgia See Rule 36.
lllinois Yes

Michigan: No

New Jersey:  SeeR. 2:11-3 and comments thereto.
New York:  n/a

Ohio: na

Pennsylvania:  This practice is permissible, but there is no explicit rule or statute.
Virginia Did not respond.

Texas. No

(b) when an opinion must be written.

Cdifornia Yes

Georgia na

lllinois Supreme Court Rule 23.

Michigan: No

New Jersey:  No

New York:  No

Ohio: A court of gppeals must rule on each assgnment of error and give written
reasons for the decision (with some narrow exceptions). See App.R.12
(A).

Pennsylvania.  Thereisno explicit rule or statute, but in Superior Court, thereisan
interna rule requiring that al en banc decisons be published.

Virginia Did not respond.

Texas No

If so, please provide.

(11) Doesyour state grant an automatic right of first appeal ?

Cdifornia Yes

Georgia See Official Code of Georgia Annotated 5-6-34 and 5-6-35.

lllinois Y es, across the board.

Michigan: Y es, except for guilty matters where underlying offenses committed after
effective date of condtitutiona amendment.

New Jersey:  Yes
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(12)

New York:
Ohio:
Pennsylvania
Virginia
Texas.

Yes

Yes

Yes, see 42 PaC.SA. sec. 5105 (Right of appeal from final order).
Did not respond.

Yes

If not an across-the-board right, doesit cover criminal, civil, and administrative
appeals? (please circle applicable categories).

Cdifornia
Georgia
lllinois n/a
Michigan:
New Jersey:
New York:
Ohio:
Pennsylvania
Virginia
Texas.

n/a
See above.

Crimind-yes, civil-yes, adminigrative-some.
na

na

na

na

Did not respond.

na

In ano-merit criminal appeal where appointed counse movesto withdraw under
Andersv. California, 386 U.S. 738 (1967), and the motion to withdraw iswell taken,

doesthe inter mediate appellate court affirm without opinion?

Cdifornia
Georgia

lllinois Yes
Michigan:
New Jersey:

New York:
Ohio:
Pennsylvania

Virginia
Texas.

No, see People v. Wende (1979) 25 Cal3d 436.
The court does not affirm without opinion in crimind cases. There are no
“merit” gppedsin crimind cases.

Yes

The vast mgority of crimind gppedsin New Jersey to the intermediate
gppellate court are handled by the Office of the Public Defender. That
office hasapalicy of not moving to withdraw under Anders.
Sometimes, after the issuance of avery brief memorandum.

Unknown

Superior Court no. Commonwedth Court only hears crimind regulatory
actions, not PCRA and smilar crimina actions.

Did not respond.

No, the court issues a short standard opinion.
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(13)

If not, how isthe court’sruling issued?

Cdifornia Written opinion.

Georgia na

lllinols Summary order.

Michigan: na

New Jarsey: nla

New York:  n/a

Ohio: na

Pennsylvania.  Superior Court by norma process (i.e., pand will file adecison,
memorandum, or order).

Virginia Did not respond.

Texas na

When the intermediate appellate court affirms a summary denial of a motion for
postconviction relief (wherethetrial court has denied the motion for postconviction
relief without an evidentiary hearing), doesthe intermediate appellate court issue an
affirmance without opinion?

Cdifornia

Georgia

lllinois Yes
Michigan:

New Jersey:
New Y ork:

Ohio:
Pennsylvania
Virginia
Texas.

No. such amatter would come to the court of gppeal as a new habeas
corpus petition (which could be denied without opinion).

The Supreme Court has jurisdiction over habeas casesin Georgia. Other
postconviction relief matters, which are not criminal may be addressed by
Rule 36 for affirmance without opinion.

Yes

na

Denids of gpplications for post conviction relief in crimina cases are not
gpped able as a matter of right.

No

No

Did not respond.

No, the intermediate court does not hear these cases. The gppellant hasa
right to direct apped to the Court of Crimina Appeds (the court with fina
gopdlaejuridiction in crimind cases).
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(14)

If not, how doesthe intermediate appellate court issueitsruling?

Cdifornia
Georgia

na
na

lllinols Summary Order

Michigan:
New Jersey:

New York:
Ohio:
Pennsylvania
Virginia
Texas.

na

Sometimes under R. 2-11-3(e) (2), either by formd opinion or, if the only
issue involves the sentence, by an order on sentencing caendar.

If the denid is affirmed, it is usudly issued in a brief memorandum.

na

By normal process (i.e., memorandum, judgment, or order will be filed).
Did not respond.

na

In appealswithout oral argument, do the assigned panel members meet to discuss

the case?

Cdifornia
Georgia
lllinois No
Michigan:
New Jersey:
New York:
Ohio:
Pennsylvania
Virginia
Texas.

Varies by divison, most do, some do not.
Depends upon the division of Court and the case under consideration.

Sometimes

Yes

Yes

Yes

No

Did not respond.

Not dways. Rule 41.1 of the Rules of Appellate Procedure requiresthat if
the case is decided without argument, 3 justices must participate in the
decison. However, there is no requirement that the justices meet to
discussthe case. A decision may be reached upon the circulation of the
opinion.
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PCA Data Reporting Form

Committee on Per Curiam Affirmed Decisons
Reporting Form

District Court of Appeal Month Year

Categories DISPOSITION TYPE

CRIMINAL Opinion Per Curiam Affirmed (PCA) Citation PCA

Anders Appedls

9.140()

Non-fina

All Other

ADMINISTRATIVE Opinion Per Curiam Affirmed (PCA) Citation PCA

Unemployment
Compensation

Workers Compensation

All Other

CIVIL Opinion Per Curiam Affirmed (PCA) Citation PCA

Non-fina

All Other

Instructions:

=

Exclude al petitions for extraordinary writs.

Exclude non-dispositive opinions, e.g., opinions on rehearing or motions not disposing a case.

3. Cadculate so that statistics are consistent with the SRS Report. Thus, if three appeals are consolidated,
it is counted as three opinions. The total number of opinions, PCAs and citation PCAs should equal
Section 11,1. a. of the SRS Report.

4. Submit the report no later than the 15th day of the month following the reporting period to:

Committee on Per Curiam Affirmed Decisions

c/o Gregory Y ouchock, Office of the State Courts Administrator

Supreme Court Building, 500 South Duva Street, Tallahassee, FL 32399. Fax (850) 414-1342
5. Contact Gregory Y ouchock for questions. (850) 922-5108 or Suncom 292-5108.

N
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OPINIONS BY CATEGORY AND DISPOSITION TYPE
First District Court of Appeal, July 1998 - June 1999

Disposition Type % of Category
Citation Total Citatio
Category Opinion  PCA PCA Opinions Opinion  PCA n
PCA
CRIMINAL
Anders Appeals 37 118 29 184 20.1 64.1 15.8
9.140(i) 119 550 16 685 17.4 80.3 2.3
Non-Final 4 1 0 5 80.0 20.0 0.0
All Other 248 501 25 774 32.0 64.7 3.2
TOTAL 408 1,170 70 1,648 24.8 71.0 4.2
ADMINISTRATIVE
Unemployment 4 32 0 36 111 88.9 0.0
Workers Compensation 116 240 5 361 32.1 66.5 1.4
All Other 27 94 1 122 22.1 77.0 0.8
TOTAL 147 366 6 519 28.3 70.5 1.2
CIVIL
Non-Final 22 29 0 51 43.1 56.9 0.0
All Other 193 311 8 512 37.7 60.7 1.6
TOTAL 215 340 8 563 38.2 60.4 14
GRAND TOTAL 770 1,876 84 2,730 28.2 68.7 3.1
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OPINIONS BY CATEGORY AND DISPOSITION TYPE
Second District Court of Appeal, July 1998 - June 1999

Disposition Type

% of Category

Citation Total Citatio
Category Opinion  PCA PCA Opinions Opinion  PCA n
PCA

CRIMINAL
Anders Appeals 22 287 4 313 7.0 91.7 1.3
9.140(i) 102 579 19 700 14.6 82.7 2.7
Non-Final 0 0 0 0
All Other 382 890 22 1,294 29.5 68.8 1.7
TOTAL 506 1,756 45 2,307 21.9 76.1 2.0
ADMINISTRATIVE
Unemployment 12 78 2 92 13.0 84.8 2.2
Workers Compensation 0 0 0 0
All Other 22 25 0 47 46.8 53.2 0.0
TOTAL 34 103 2 139 24.5 74.1 14
CIVIL
Non-Final 36 51 0 87 41.4 58.6 0.0
All Other 229 428 4 661 34.6 64.8 0.6
TOTAL 265 479 4 748 35.4 64.0 0.5
GRAND TOTAL 805 2,338 51 3,194 25.2 73.2 1.6
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OPINIONS BY CATEGORY AND DISPOSITION TYPE
Third District Court of Appeal, July 1998 - June 1999

Disposition Type % of Category
Citation Total Citatio
Category Opinion  PCA PCA Opinions Opinion  PCA n
PCA
CRIMINAL
Anders Appeals 2 139 2 143 1.4 97.2 1.4
9.140(i) 82 529 15 626 13.1 84.5 2.4
Non-Final 4 1 2 7 57.1 14.3 28.6
All Other 201 178 104 483 41.6 36.9 215
TOTAL 289 847 123 1,259 23.0 67.3 9.8
ADMINISTRATIVE
Unemployment 31 44 15 90 34.4 48.9 16.7
Workers Compensation 0 0 0 0
All Other 15 12 6 33 45.5 36.4 18.2
TOTAL 46 56 21 123 37.4 45.5 17.1
CIVIL
Non-Final 61 19 14 94 64.9 20.2 14.9
All Other 370 191 106 667 55.5 28.6 15.9
TOTAL 431 210 120 761 56.6 27.6 15.8
GRAND TOTAL 766 1,113 264 2,143 35.7 51.9 12.3
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OPINIONS BY CATEGORY AND DISPOSITION TYPE
Fourth District Court of Appeal, July 1998 - June 1999

Disposition Type

% of Category

Citation Total Citatio
Category Opinion  PCA PCA Opinions Opinion  PCA n
PCA

CRIMINAL
Anders Appeals 12 61 1 74 16.2 82.4 1.4
9.140(i) 75 352 7 434 17.3 81.1 1.6
Non-Final 6 20 0 26 23.1 76.9 0.0
All Other 403 596 117 1,116 36.1 53.4 10.5
TOTAL 496 1,029 125 1,650 30.1 62.4 7.6
ADMINISTRATIVE
Unemployment 8 44 5 57 14.0 77.2 8.8
Workers Compensation 0 0 0 0
All Other 10 21 1 32 31.3 65.6 3.1
TOTAL 18 65 6 89 20.2 73.0 6.7
CIVIL
Non-Final 82 72 7 161 50.9 44.7 4.3
All Other 422 329 28 779 54.2 42.2 3.6
TOTAL 504 401 35 940 53.6 42.7 3.7
GRAND TOTAL 1,018 1,495 166 2,679 38.0 55.8 6.2
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OPINIONS BY CATEGORY AND DISPOSITION TYPE
Fifth District Court of Appeal, July 1998 - June 1999

Disposition Type % of Category
Citation Total Citatio
Category Opinion  PCA PCA Opinions Opinion  PCA n
PCA
CRIMINAL
Anders Appeals 3 454 3 460 0.7 98.7 0.7
9.140(i) 44 439 57 540 8.1 81.3 10.6
Non-Final 0 0 0 0
All Other 341 339 176 856 39.8 39.6 20.6
TOTAL 388 1,232 236 1,856 20.9 66.4 12.7
ADMINISTRATIVE
Unemployment 14 13 9 36 38.9 36.1 25.0
Workers Compensation 0 0 0 0
All Other 16 14 3 33 48.5 42.4 9.1
TOTAL 30 27 12 69 43.5 39.1 17.4
CIVIL
Non-Final 51 30 13 94 54.3 31.9 13.8
All Other 281 209 57 547 51.4 38.2 10.4
TOTAL 332 239 70 641 51.8 37.3 10.9
GRAND TOTAL 750 1,498 318 2,566 29.2 58.4 12.4
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OPINIONS BY CATEGORY AND DISPOSITION TYPE
District Courts of Appeal, State of Florida, July 1998 - June 1999

Disposition Type % of Category
Citation Total Citatio
Category Opinion  PCA PCA Opinions Opinion  PCA n
PCA
CRIMINAL
Anders Appeals 76 1,059 39 1,174 6.5 90.2 3.3
9.140(i) 422 2,449 114 2,985 14.1 82.0 3.8
Non-Final 14 22 2 38 36.8 57.9 5.3
All Other 1,575 2,504 444 4,523 34.8 554 9.8
TOTAL 2,087 6,034 599 8,720 23.9 69.2 6.9
ADMINISTRATIVE
Unemployment 69 211 31 311 22.2 67.8 10.0
Workers Compensation 116 240 5 361 32.1 66.5 1.4
All Other 90 166 11 267 33.7 62.2 4.1
TOTAL 275 617 47 939 29.3 65.7 5.0
CIVIL
Non-Final 252 201 34 487 51.7 41.3 7.0
All Other 1,495 1,468 203 3,166 47.2 46.4 6.4
TOTAL 1,747 1,669 237 3,653 47.8 45.7 6.5
GRAND TOTAL 4,109 8,320 883 13,312 30.9 62.5 6.6
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SUGGESTIONS FOR OPINION WRITING#*

The following suggestions are offered in the hope that they may be hdpful to the appdlate

bench.

A judge should congder writing an opinion when:

@
@)

3
(4)
Q)
(6)

()

(8)
©)
(10)

(11)

(12)

The decison isin conflict with that of another digtrict.

The decision gppears to be in conflict with that of another ditrict, but the latter can be
harmonized or distinguished.

Thereis an arguable basis for Supreme Court jurisdiction.
The decision establishes anew rule of law.
The decison modifies an exigting rule of law.

The decision gpplies an exigting rule of law to facts sgnificantly different from those to
which the rule had been previoudy applied.

The decison applies an exigting rule of law that appears to have been generdly
overlooked.

The issue decided is aso present in other cases pending before the court.
The issue decided can be expected to arise in future cases.
The decision rules on a condtitutiond or statutory issue for the first time.

Previous precedent has been overruled by statute, rule or an intervening decision of a
higher court.

A dissent has been written, especialy when the dissent addresses an issue that presents
an arguable bass for Supreme Court jurisdiction.

24 Prepared by the Committee on Per Curiam Affirmances, acommittee of the Florida Judicial
Management Council .

Suggestions for Opinion Writing E-1



Judicial Management Council Committee on Per Curiam Affirmed Decisions
.../}

(13) The court concludes that an error was harmless, but that it can reasonably be expected
that the trid court or counsel will repesat the error if it is not addressed.

(14)  The court concludes, in acrimina case, that an unpreserved error is material.
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Judicial Comments

The PCA Committee recelved nine responses from judges, one from a circuit judge and eight
from digtrict court judges, some of whom had previoudy served as county and circuit judges. A
summary of their responsesislisted below.

Practitioner Perspective

o One judge noted that as a practitioner, he did not like PCAs. However, asajudge, he
believes that they are necessary for the system to function effectively.

(o}

The legitimacy of our system of advocacy would not be improved by increasing the
number of written opinions reflecting that the lawyersin either thetrid court or the
gppellate court falled to perform at an optimum level.

Trial Judge Per spective

o A PCA from the appellate court is viewed as an acknowledgment thet the tria court’s
decison is absolutely and unequivocaly clear, the decison is correct, and that the
appellate body could add nothing to the existing body of law by writing an opinion.

Appéellate Judge Per spective

o Thejudicid roleisto interpret the laws of Floridain accordance with other statutes
and Condtitution of the State of Florida and the Condtitution of the United States.
Written opinions that help develop the law are absolutely necessary as an important
function of the digtrict court appellate process.

District Court of Appeal Jurisdiction

o In FHorida, the DCAs are not intended to be mere intermediate appellate courts.
Condtitutiondly, they are primarily designed and intended to be the courts of last
resort to correct error for litigants. In Florida, when a DCA issues a written opinion,
as compared to a PCA, the opinion serves as afind precedent, binding on al trial
courts throughout the state in the absence of inter-district conflict.
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o

The DCAs provide jurisdiction to the Supreme Court to review issues, rather than
being subject to a Supreme Court that reaches down to remove cases from their
jurisdiction. While unique to Florida, this system has proven to be very workable for a
date our Sze. This condtitutional structure, however, mandates that DCAs exercise
caution when deciding to issue a written affirmance. Unlessthe law needs
development and the specific case isaproper tool to aid in that development, thereis
no justification to write precedent merely because a party wants a persond letter from
the court. This unique system aso makesit difficult to rely upon ABA standards or to
employ comparisons to other states.

Appropriateness of Issuing a PCA

o

O

(@}

(@)

(@}

(@}

O

(@)

With no screening mechanism at the inception of the gppellate process, the PCA serves
as atimely method to announce a correct result in a case where the appe lant has not
established that a harmful, preserved, or fundamenta error warrants correction and the
case does not have public value as precedent.

Affirmances are written to provide useful precedent for judges and other litigantsin
future cases. They are not written for the present litigants, who can review the briefs
to discover the arguments that persuaded the court in their case.

Much thought and effort goesinto dl cases, including those that are ultimatdy per
curiam affirmed.

Casesthat warrant little or no discussion and do nothing to add to our existing body of
law deserve no more than aPCA. Being required to write opinionsin such cases
would serve no more than to bewilder and confuse our legd profession with
unnecessary redundancies.

There are enough ingtances of reversal to satisfy the message role assumed by
Florida s intermediate appellate courts.

The correctness of aruling should aways be paramount to the format of the ruling.
Thereisatime and place for PCAs. For example, there may be alack of consensus on
the panel asto why acaseis being affirmed. The case may be poorly presented or the

record so confused that the appellate court has no other choice.

The judges are aware of no case that has been affirmed viaa PCA when the pane
actualy concluded it should be reversed as a matter of law.
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o An gppdlate court should not issue a PCA with adissenting opinion. Itis
discourteous to the dissenting judge, a brief opinion from the mgority should be
prepared. Some appdllate judges believe that they should not write an opinion because
the Supreme Court might agree with the dissent and they do not want them to take

juridiction.
Precedent
o It isthe function of the neutral court, not of the interested advoceates, to decide which
cases are likely to serve as useful precedent.
o PCAsin favor of the appellee will not transform into written reversas for the appd lant
if digtrict courts are forced to write unneeded precedent.
o Didtrict courts will have lesstime to write quality precedent if they are forced to write
letters of explanation merdly for the benefit of the litigants.
o If appellants are chalenging the more questionable triad court decisons, then the
decisgons that are affirmed are often unlikely to serve as good precedent.
Oral Argument

o In casesthat are ordly argued but are affirmed without opinion, those present at the
argument generdly know, from the court’ s questions, the reason for affirmance.

Anders Appeals and Post-conviction Relief Motions (3.800 and 3.850)

o Few Anders gpped's and post-conviction relief motions jugtify awritten opinion. The
PCA should not be judtified as atimesaving procedure. It takeslittle additiond time to
write an opinion once the case is prepared. Whether to write an opinion or issue a
PCA should be based on whether the particular case merited an opinion.

Mandatory Written Opinions

o Oppose mandatory written opinions because such a requirement would have an
adverse impact on an dready beeaguered Supreme Court. Increasing the number of
opinions in the appdlate courts would increase the number of filingsin the Supreme
Court.
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o Partiesto litigation deserve and anticipate timely decisonsto their cases. To mandate
written opinionsin al caseswould delay the decision making process.

(o}

To write opinionsin the vast mgjority of casesthat are otherwise PCAed would add
nothing to the law and, in essence, would fill the Southern Reporter with a“firm grasp
of the obvious.” Moreover, if opinions were mandated in every case, it would be easy
to envison “form” opinions which would be used by smply changing the name of the
parties.

O

Satesthat require opinionsin al cases diminish the qudity of opinionsin caseswhich
deserve opinions. Brief written opinions say little more than a PCA.

Unpublished Opinions

o Litigants should have some knowledge as to why an apped islogt, assuming the
apped has some subgtantia merit and not merely unhappiness with ajury verdict or
trid court'sorder. Congderation should be given to private rulings which will serve
no precedentia vaue with an admonishment that citations and referencesto private
rulings will not be consdered and thase relying or utilizing such private rulings may be
subject to ethicd violations.

O

Litigants (and their counsel) have alegitimate need for some indgght into the court’s
reasoning why appellant’s arguments were rgjected.  Judges should be encouraged,
without being mandated, to strive to meet that need. Meeting that need must be
accomplished in away that neither creates nor imposes an undue additiona burden on
the judges nor tends to reduce the qudity of their published opinions. Oneway to
achievethis god isfor the gppellate court to issue avery brief opinion (in cases that
otherwise would have been a PCA), omitting facts, case history, and smilar méatter,
and gating only one or more authorities upon which the court found each issue to be
without merit. Such abbreviated opinions generdly would be non-published and not
cited as precedent. An exception would be made in possbly two instances: (1) ina
crimina gpped by defendant where the appellate issueis not considered becauseit is
not properly preserved by trid counsd; and (2) in any case where the authority cited is
acase that conflicts with a decison of another digtrict court.
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Impact on Supreme Court

o The Supreme Court relies on district court of apped opinions when they resolve
conflicts or certified questions. It is helpful to their review when they receive scholarly
opinions going both ways on an issue from the DCAs. These can be in the form of
conflicting opinions from different courts, or dissents or specialy concurring opinions
from the same court. If DCA judges have to write opinionsin every casg, it gives
them less time to perform that important function.

Suggestions
o Collect case disposition data with specific category types that accurately reflects the

types of cases heard and disposed by DCA. It is suggested that a six to twelve month
period be used and that al DCAS participate in the data collection.

(@}

Replace the current term PCA with a statement that reads. “ The court has carefully
considered the arguments of the appellant but concludes that no preserved or
fundamental harmful error judtifies reversd on the record presented to this court.”

(@)

Categorize affirmances by type. Examples might include:

Affirmance of non-precedentid postconviction maotion.
Affirmance of Anders appedls.

Affirmance based on lack of preservation.

Affirmance based on inadequate record for review.
Affirmance of crimina case without precedentia vaue.
Affirmance of civil case without precedentia vaue.

Affirmance of dissolution proceeding involving discretionary issues or without
precedentia vaue.

Affirmance of unemployment compensation gppedl.

Affirmance of pro se gpped.

Affirmance of non-final order apped without precedentid vaue.

(oo e e oo R er

o e e

Note: An gpped could be affirmed with a notation of one or more classfications. A
smilar dassfication system could be used for denids and dismissas of petitions for
certiorari and other extraordinary writs.
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State Attorney Comments
The PCA Committee recelved two responses from state attorneys, one each from the Eleventh
and Twentieth Judicia Circuits. A summary of their main points are listed below.
PCA Appropriateness
o Per curiam affirmed decisions are often appropriate and should not be prohibited.

P

o Appedlate courts issue opinions when they are needed to explain their decisions, and
have not avoided their repongbility to do so by issuing ingppropriate PCA decisons.

Frivolous Appeals
o Too often defendants file frivol ous gppedls that clearly do not warrant an opinion. Per
curiam affirmed decisions are the right way of resolving these gppedl's, and they assure
that afrivolous petition for jurisdiction will not be filed in the Supreme Court.

Balance

O

The Second Digtrict Court of Apped has met the fine balance between per curiam
affirming those cases that redly do not warrant awritten decison, and the additiond
work and effort of writing a decision when necessary.
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Public Defender Comments

The Florida Public Defender Association, Inc., responded to the PCA Committee’ s request for
input by submitting a position paper as their comment on the use of PCA decisons by Florida' s
intermediate appdlate courts. The main points of their position paper are summarized below.

Scope and Prevalence of PCAs

o In 1997, according to Satistics from the Office of the State Courts Adminidrator, the
five DCAs disposed of amost two-thirds of their decisions by pure PCA (i.e, a
decison that affirms without opinion).

Problemswith PCA Practice

o A maor problem with current PCA practice is that it fosters unprofessonaism by the
bench and bar. When an appellate court affirms a case on the basis that the error was
harmless or unpreserved, unless the court expressly articulates the bass for its
affirmance, the message conveyed (whether intended or not) isthat no error occurred.
This practice insulates attorney and judge errors which should be noted as error even if
they do not result in reversible error.

(@}

PCAs diminish the appearance of fairness and meaningful accessto courts. For most
cases, the digtrict court of gppedl isour court of last resort. The PCA practice
detracts from the public's confidence in the court’s bility and fairness. The
ABA Standards Relating to Appellate Courts emphasize thet litigants are entitled to
assurance that their cases have been thoughtfully considered and that providing that
assurance requires that the decision of every case be supported at least by reference to
the authorities or grounds upon which it is based.

(@}

PCAs obstruct review of important issues. Citing Judge Cope' s article, “a subgtantia
question of law does not become insubstantial merely because the intermediate
gppelate court eected not to write an opinion.” Thisisamateria weaknessin
Horida'sjudicia process. Matters of importance can and do bypass the Supreme
Court because the digtrict court of agpped decided not to file awritten opinion.
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United States Supreme Court Reections of Florida Per Curiam Affirmances

o Theissuance of aPCA by adidrict court sets up an ironic dichotomy. On the one
hand, the PCA precludes the Supreme Court from reviewing the case because no
conflict or question of greet public importance appears on the face of the opinion.
However, the Supreme Court of the United States recognizes no such limitation on its
ability to review PCAs from Horida courts and has acted to do so on severa
occasions, each time reverang the PCA and perceiving Sgnificant congtitutiond issues
worthy of comment, occasiondly in a scathing opinion. Severd cases are cited as
examples. Horidav. Rodriguez; 1banez v. Horida Department of Business and
Professiond Regulation Board of Accountancy; Hobbie v. Unemployment Appeds
Commission of Florida; Brooks v. FHorida; Callender v. Florida; Lawrence v. State;
Rodriguez v. State; and Moore v. State.”

PCAs Reduce Réliability and Conceal Inconsistent Results

o The fallure to st forth reasons for a disposition diminishes the reliability of adecison
and increases the likelihood that arguable issues will be overlooked. The practice dso
sometimes conceals inconsstent dispositions both intra-digtrict and inter-district. See
Zipperer v. Sate; Sate v. Holz; State v. Johnson, Sam v. State; Berkebile v. State;
Bourgault v. State; Heddleson v. State; Ruffin v. State and Hall v. State ?®

% Floridav. Rodriguez, 469 U.S. 1 (1984); 1banez v. Florida Department of Business and Professional
Reqgulation, Bd. of Accountancy, 512 U.S. 136 (1994); Hobbie v. Unemployment Appeals Commission of Florida,
480 U.S. 136 (1987); Brooksv. Florida, 389 U.S. 413, 415 (1967); Callender v. Florida, 380 U.S. 519 (Fla. 1965);
Lawrencev. State, 701 So. 2d 874 (Fla. 2d DCA 1997); Rodriguez v. State, 511 So. 2d 1021 (Fla. 2d DCA 1987);
and Moorev. State, 706 So. 2d 291 (Fla. 1t DCA 1995).

26 Zipperer v. State, 481 So. 2d 991 (Fla. 5th DCA 1986); State v. Holz, 679 So. 2d 782 (Fla. 2d DCA
1996); State v. Johnson, 691 So. 2d 483 (Fla. 2d DCA 1996); Sam v. State, 681 So. 2d 1148 (Fla. 2d DCA 1996);
Berkebilev. State, 592 So. 2d 768 (Fla. 2d DCA 1992); Bourgault v. State, 491 So. 2d 623 (Fla. 4th DCA 1986);
Heddleson v. State, 512 So. 2d 957 (Fla. 4th DCA 1987); Ruffin v. State, 390 So. 2d 841 (Fla. 5th DCA 1980); and
Hall v. Florida, 510 U.S. 834 (1993).
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Requirea Terse Statement of Reasonsin Almost Every Criminal Appeal

o At aminimum, aterse statement of reasons for affirmance should be required in
amos every gpped. This gpproach is congstent with the position advocated by the
ABA Standards Relating to Appellate Courts which notes that while every case need
not be given “equd literary treetment,” there should be an opinion in every case, and in
the less Sgnificant cases, at least a statement of grounds or references to authorities.
The PCA should be reserved for Anders cases where appellant’ s counsal concedes no
reversible error and gppellant has not filed a pro se brief.

Amend Appellate Rulesto Allow Party to Request a Written Opinion

o The Supreme Court should consider adopting arule to make clear that parties have the
authority to petition the appellate court on rehearing for awritten opinion, perhaps
putting a burden on the moving party to certify that awritten opinion would further
the interests of judtice.

Consider Sdlective Publication

o Sdective publication might be an improvement over the use of PCAs. Although this
procedure denies publication to many opinions that may be of precedentid vaue, at
least the reasoning of the DCA is exposed to the litigants. Sdlective publication
affords greater clarity than the PCA. Thiswould promote decisond reiahility,
facilitate error correction, and ensure that litigants and attorneys are confident that the
court has acted with a reasoned process. Because many unpublished opinions will not
need afull recitation of facts, the opinions can be shorter and therefore would not
substantially increase DCA workload. Moreover, the Southern Reporters will not be
filled with non-precedentia opinions.

O

If sdlective publication is adopted, the Supreme Court should approve rules
implementing the system and establishing criteria for when an opinion should be
published. There should be a presumption in favor of a published opinion. A
published opinion should be required if thereis adissent, and unpublished opinions
should only be permitted by a unanimous vote not to publish. Parties should be
alowed to file motions requesting that an unpublished opinion be re-issued asa
published opinion.
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O Bedow isasuggested list of criteriafor mandatory publication.?”

Q) The caseisatest case.

2 Anissue of first impression is tregted.

(3) A new rule of law is established.

4) An exiding rule of law is criticized, darified, dtered, or modified.

(5) An exiding rule of law is gpplied to facts sgnificantly different from those to
which that rule has been previoudy gpplied.

(6) An actud or gpparent conflict in or with past holdings of this or other courtsis
crested, resolved, or continued.

(7) A legd issue of subgtantia public interest, which the court has not
sufficiently trested recently, is resolved.

(8) A dgnificantly new factud stuation, of interest to a wide spectrum of
persons, other than the parties to a case, is st forth.

9) A new interpretation of a Supreme Court decision, or of agtatute, is set forth.

(10) A new conditutional or statutory issue is treated.

(11) A previoudy overlooked rule of law is treated.

(12) Procedura errorsor judicia process errors are corrected, whether by remand
with ingructions or otherwise,

(13) The case has been returned by the U.S. Supreme Court or the Florida
Supreme Court for digposition by action other than ministeria obedience to
directions of the court.

(14) A pand desresto adopt as precedent in this court an opinion of alower
tribuna, in whole or in part.

Acquire More Specific and Uniform Data Regarding Use of PCAs

O  The Office of the State Courts Administrator should be requested to acquire more
Specific gatigtics on the use of per curiam affirmances. The Satistics should differentiate
between crimind versus non-crimina gppedls; clarify whether post-conviction gppeds
and writs are included as criminal; and cregte a separate counting category for the
functiond PCA and citation PCA. The datistica categories must be uniform for dl five
DCAs.

27 jst taken from Standard Operating Procedure of United States Court of Appeals for the Federal
Circuit. See Honorable Phillip Nichals, Jr., Introduction Selective Publication of Opinions: One Judge’s View, 35
Am.U.L.Rev. 909, 922-23 (1986).
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Florida Bar Member Comments

The PCA Committee recelved 34 responses from Florida Bar members throughout the state.
The responses are grouped by issue type and are summarized and edited to minimize redundancy.

Jurisdiction

o

O

O

One problem perceived by someisthe limited nature of Supreme Court jurisdiction and
itsinability to review PCAS, a circumgtance which effectively gives the digtrict courts
absolute power to control the extent of their supervision by that court. Since potentia
for abuse exigs the current system is structurdly flawed.

The present Situation in regards to PCA decisionsis deplorable and a miscarriage of
judtice. It effectively dlowsthe DCAs to preclude and prevent further review by the
Supreme Court. This alows them to exert extra-judicia control over cases and
effectively determine important public issues that should be reviewed by the Supreme
Court. Thisoccursin cases of first impresson and in other cases where thereisa
conflict decision of another appellate court with which the court disagrees or chooses
amply to ignore.

A PCA decison prevents any further review by the issuing court by Mation for
Rehearing or Clarification. Often there are substituted opinions following rehearing and
clarification requests of full opinions because the court may have overlooked or
misgpprehended an issue of law or fact. A PCA decision tellsthe litigant that the
appellate court believesthat it is perfect, should not be reviewed, and could not possibly
have erred. Such isnot the casein dl instances.

Role of the District Courts of Appeal

o

The role of the appellate courts in Florida, as courts of last resort, should be to provide
to litigants and the public afair, well-reasoned decison which gpplies existing precedent
or interprets the law. Courts have an obligation to identify and refine issues which
require review by the Supreme Court. All gppellate court decisions should be clear, with
written opinions addressing the dispositive issues of the case.
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Precedent

O  Courtsare reuctant to upset the gpplecart of precedent largely for the following reason.
Faced with the choice of jettisoning important precedent (or carving out mgor
exceptions) on the one hand and gpplying the law and letting the chips fal where they
may on the other hand, more courts would just bite the bullet and follow thelaw. PCAs
alow a convenient evasion of that choice. With aPCA, the precedent remains intact for
the next exponent of wealth and power who appears before the court, but the court il
escapes the falout that would attend equa justice under law for the powerless against
the powerful. The net result isthat PCA opinions undermine confidence in the integrity
of thejudicid system. The point is not that the public percelves PCA opinions as away
to hideinjustice. The point isthat they are right in thinking so. The remedy isto change
the practice, not the perception.

(o}

Problems arise when the only law on the subject from one DCA is not followed by a
sister court when the identical issue is presented. The court has an obligation to either
follow the law or explain why they may have reached a different concluson. Itis
improper for a court to hide behind a PCA to avoid following the law and avoid taking a
gand if it disagrees. The results of such actions are compounding and confounding.

The lawyer benefitting from the PCA usesit asthe “law” in the didtrict, and the PCA is
used as having given credence and vaidity to thetria court’s order, which isin fact,
contrary to the only law on the subject. The lawyer then obtains other judgments based
upon the appellate court’ s refusd to follow the law and the non-existent authority of the
PCA. Those judgments are also appeded and decided by another PCA.

(o}

PCAs should be used to avoid restating precedent, not avoid making it. To alow PCAs
to be used otherwise undermines the predictable and precedentia vaue of cases, which
is adetriment to everyone. Courts cannot, and should not, be required to issue lengthy
and clearly articulated opinionsin al cases. Thisisnot practica, necessary, or

vauable. They should, however, be required to provide minima judtification or
explanation for the affirmance. This could be through a mere citation to existing
authority, or smply by espousing a new rule where such is gppropriate. Difficult, close,
threshold issues deserve opinions even if they cloud the law. Only then can better law
have an opportunity to emerge, and the law ultimately become more predictable and
uniform.
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O  Horida s gppelate courts have long used PCAs to avoid writing on important issues that
have not been decided under Floridalaw. There exists a dearth of Forida case law on
important issues, which often requires lawyers and litigants to roam far afield for well-
reasoned authority. Important issues of Foridalaw would be much essier for lawyers
and litigants to predict if the words “ Affirmed Per Curiam” did not form the substance of
two-thirds of dl DCA opinions.

Education

O  Attorneys should dways be learning by reading the law and decisons. When they lose
a trial, apped, and receive a PCA (i.e., no explanation) how can they learn?

PCA Appropriateness

O Asdaedin 3 Fla. Jur.2d, Appellate Review 416, a PCA decision is appropriate (only)
in the following ingances. (1) where points of law raised are so well settled that a
further writing would serve no useful purpose; (2) where an opinion will not add to the
law of the subject or otherwise serve some useful purpose; and (3) where the matter is
totally without merit. The main problem with PCA decisonsis that many are entered
without faling within the ambit of the above.

(@}

PCA decisons must be consdered in the context of the multiple functions served by the
DCAs. On the one hand, the DCAs serve to review tria court errors and abuses. Most
crimina appedsfal into this category, as do many civil gopeds, presenting questions of
the correctness of a procedura or substantive ruling by the court. In these types of
cases, PCA decisions are an appropriate and necessary vehicle in order for the courtsto
adjudicate the vast number of apped s they are faced with and to prevent the Southern
Reporter from becoming cluttered with redundant statements of well-established
principles of law.

PCA Inappropriateness

O  The DCAs sarve an important function as courts of policy and interpretation. The
DCAs are frequently called upon to resolve questions of statutory interpretation and to
develop common law questions regarding various rights and remedies. Thisfunction is
especidly important in light of the limited jurisdiction of the Supreme Court and its
desth pendty casdoad. In such casesasthis, the use of a PCA is particularly
inappropriate, as it frugtrates the parties and leaves important questions of law
unresolved and, therefore, unclear.
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o

(o}

(@)

O

O

Overuse of the PCA practice masks laziness by gppellate court judges, uncritical

judicid andysis, and questionable judtice in the adminigration of the court system.

PCAs are antithetical to developing abody of case law, thereby undermining the
concept of stare decisis. Moreover, when litigants commit themsdves to the time and
expense to take an appeal, win or lose, they expect greater consideration by the
appellate courts than a one sentence decision or a citation to one or two cases that often
appear ingpplicable or diginguishable. Usudly the losing party in the gpped feds
cheated, not only by the loss but also by how the gppdllate court treated the apped ina
dismissve, perfunctory way. That undermines the justice system or &t lesst the
perception of the justice system.

Inherent in the PCA process is the opportunity for PCA decisonsto be atool for district
courtsto avoid difficult issuesin “gray,” changing, or unsettled areas of the law where
affirmanceislikely proper but difficult to articulate or judtify without creating
jurisprudentid conflict and uncertainty.

A PCA should include, a aminimum, sufficient citations to indicate the basis for
affirmance. If gppellate courts are not sufficiently staffed, service should be curtailed
until the legidature meets this respongibility.

PCAs lead to more work and uncertainty in the crimind field, especidly in more serious
cases. A PCA compounds questions about issues in post-conviction proceedings. PCAS
often cause doctrinal and precedentia confusion between cases involving smilar facts.

A smple citation in an opinion (citing contralling precedent) is better than a PCA

opinion.

PCAs result in many motions for rehearing. Litigants want to know why the court
reached a certain decison or if the court understood the issues or the facts of a case.
PCAs on pretrid writs (like a petition for awrit of certiorari on adiscovery or
jurisdictiond issue) cause much confusion and often unnecessary litigation by the
parties. Courts must remember that appellate decisons ingruct the parties and the
courts on how to act in aparticular case and do not just advance the “law” or legd
precedent.

PCA Checklist

o

A sensible compromise between the needs of the litigants to be informed of the ground
or grounds for decison and the efficiency needs of the court can be effectuated by the
use of aform attached to a PCA that lists and checks off the applicable basis for
decison. The content of such aform is suggested by the Eleventh Circuit Court of
AppedsRule 36-1. The form, though imperfect, would represent a substantia
improvement over the present thunderous silence embodied by a PCA.
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Public Trust

O  Nothing undermines public trust or professonadlism more than the ingbility of the
attorney for the appelant to explain to hisor her client aPCA opinion.

(@)

PCAs contribute to alack of respect for, and acceptance of, appellate decisons. PCAs
seem arbitrary and contain an eement of decisions made behind closed doors. Part of
the effectiveness of any court, including an appellate court, is the perception and redlity
of farness. A court should explain its decison even if the explanation will not
necessarily advance legd precedent.

(o}

The hollowness of PCA decisions undermines the integrity of our judicid sysem. In
addition to fogtering litigation and dienating litigants and practitioners, PCA decisons
a0 create the impression that the DCAs are intentiondly avoiding review by the
Supreme Court. PCA decisions should be the extremely rare exception, rather than the
common tool they have become. The judicid system in Horidawould be far better
served by the appellate courts issuing actua decisons rather than cursory stamps of
gpprova without explanation.

(@)

The use of PCAs has become a case management tool, with courts opting to overcome
casdload backlog by declining to write opinions, even memorandum ones, whenever
possible. Thisis unacceptable and breeds public mistrust about the role, respongbility,
and operation of the gppellate justice syssem. When coupled with the increasing
tendency of appellate courts to decline to grant oral arguments, the public perception is
that access to courtsislimited. Couple thisfact with the belief that litigants with money
or influence are able to obtain justice in our courts, and without such resources alitigant
will obtain only superficid atention. The scenario isripe for legiddtive intervention into
thejudicia process.

(@}

Respect for the rule of law in generd, and the gppellate courts of this Satein particular,
Isdiminished through the use of PCAs. No matter what rationdization is offered based
on efficiency, perceived lack of precedentia vaue, and docket management, a PCA can
leave the obvious impression that the apped was viewed by the district court as
unworthy of serious attention. That logicaly engenders doubt on the part of the litigants
and their counsdl regarding the qudity of the process by which an affirmance was
determined to be the most appropriate outcome. A PCA thus corrodes the perception
that the underlying appelate decision was reached through the type of impartidity,
condderation, and reasoning that is able to withstand outside scrutiny. This problem is
particularly disturbing in the case of gppeds which are provided to the people of this
date as amatter of right and not discretion. Thereislittle practical difference to the
layperson between denid of discretionary review and an unexplained affirmancein a

plenary appedl.
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O Theuseof PCAsin approximately 65 percent of DCA decisions harms the public’ s faith
in the fairness of the lega system that it helps to fund through payment of taxes.
Litigants who have endured the struggle inherent in asserting their legd rights and have
paid for atorney’ sfees a both the trid and appellate leve, and logt a both levels, have
aright to betold by the appellate court why they lost. To write a short opinion with one
or two sentences and one or two citations to cases, statutes or rules, would not unduly
burden an appdlate court appreciably more than doesa PCA. Deciding casesis what
courts are for and what judges are paid to do. The professed justification for the use of
PCAs does not outweigh the public’ s right to written opinionsin appedls.

O  Horidahas been aleader in promoting Government in the Sunshine which helpsto
promote the public's confidence in the integrity of our State government. The courts are
apart of that government, and stopping the practice of PCAs by appdllate courts will
greatly add to the public’ strust of our legd system.

Citation PCAs

O  If courtswish to PCA acase because the law is well-settled againgt reversdl, asmple
“PCA” with a case cite would suffice, as it would adequately explain the basis for the
court’sdecison. If there are multiple points on appea, one smple case cite for each
would suffice. Since the court has the cases before it when considering an gpped, no
extraeffort would be required beyond typing afew lines of text. In giving such
summary explanation, the losing appdlant is afforded the possbility of further review,
and citizens of the sate, the lawyers, and the courts have some firm basis to point to so
asto judtify the holding, thereby furthering continuity and predictability in the law.

Written Opinions

O PCAsaefrugraing to trid and appelate atorneys because they offer no explanation as
to the court’sreasoning. A one or two paragraph explanation of the basis for the
court’ s ruling and any particular case law upon which the appellate court relied would be
helpful. Short opinions are recommended with each PCA ruling.

Theuse of PCAsis one of the grestest travesties of justice in Florida. Anyone spending
thousands of dollars on litigation in Florida' s courts deserves the comfort of closure that
comes from knowing the bass for an appdlate court’ sruling in hisher case. Thisis
especidly true of unsuccessul litigants. Even reasons given in a single sentence without
citation to authority would be preferable to a PCA decision. Any concern that such
abbreviated opinions would generate more gppedl s to the Supreme Court could be
addressed by conferring upon that body whatever additiona legal authority is necessary
to exercise complete discretion in accepting or rejecting such appeals. The judiciary

(o}
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could seek enactment of a“cert pool” system smilar to that used by the United States
Supreme Court.

(o}

After spending hours reviewing a case, the idealis ludicrous that, between three judges
and their numerous clerks, they cannot take 30 seconds or two to five minutes to even
bother to write, type, or dictate either: (8) aone sentence opinion; (b) abrief opinion
adopting the holding of the court below; or (¢) an opinion merely containing a citation
or two.

O

In many instances, an opinion of two or three sentences with a couple of citations would
inform the parties as to why their gpped was disposed of in the manner itwas. A
written opinion enables the practitioner to decide for him or hersalf whether amotion for
rehearing, certification, or petition for certiorari might be justified and well-advised, but
it may have consequencesfor thelitigation in the trid court. If it isemphaticdly the
province and the duty of the judiciary to say what the law is, then it should do so.

(@)

PCA decisons deny clients their congtitutiond right to a direct apped, in that PCA
decisons do not provide meaningful appellate review. Clients and their atorneys are
left to ponder the appellate issues |eft unanswered by PCA decisions for the rest of their
lives. Written gppelate opinions would answer many, if not al, of these unanswered
issues. A prohibition on the use of PCA decisons would mean that the appellate courts
of Horidawould provide meaningful review through written opinions. A rule
prohibiting PCA decisions would not increase the number of gppedls accepted for
discretionary review by the Supreme Court. Conflict would till have to exist between
two DCAS, or between a DCA and the Supreme Court for the latter to accept
juridiction.

(@)

Courts can take more time to issue more opinions. It is better to exchange time and the
expediting of the process for more written opinions. A little delay in awritten opinion is
far better than a PCA issued within an earlier time period.

O

Every contested gpped should be entitled to at least a brief opinion that citesthe

primary arguments and the legd authority that resolvesthose points. If thereistruly

time enough to review the record and the briefs, then there is time to write a paragraph

or two that resolves the case. Most cases on gpped involve issues complex enough to
be of interest to the parties and ingtructive to the trid court. For the appellate court to
ISsue no guidance in those mattersis, in my opinion, aderdiction of duty. The habitud
use of the PCA by FHorida's DCAs has been a disastrous practice that has fostered wide-
spread disrespect and frustration with the law.
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O Written opinions accomplish two gods. (1) the parties and their counsel understand that
the judges have read their arguments; and (2) it gives the losing counsd something to
explain to thair clients as to the reasoning of the court on why they were unsuccessful.
PCAs threaten to destroy the integrity of the appellate process and are indicative of
nothing more than laziness on the court’s part. They should not be utilized. Thereisno
excuse for the court not penning a few words on why they are affirming.

(@}

If an appellant’ s brief is so meritless that no preliminary bass for reversa has been
demongtrated, Florida has a procedurd rule that permits summary affirmance. Seerule
9.315(a), Horida Rules of Appdlate Procedure. The use of thisrule isto avoid patently
frivolous gppeds. It hasthe sdutary effect of saving the appelee the cost of having to
pay an atorney to write the answer brief and prepare for and attend ord argument and
saving the court from having to prepare for ord argument aswell. But, if an appdllate
court chooses not to invoke the rule, thereby requiring expenditures of additiona
resources by both parties and the court through the ora argument stage, then the court
should write at least a short opinion which explains the basis of the decision.

PCA with Dissent

O Incasssaufficiently close to warrant a dissent by a member of the pand, the mere
exercise of articulating the bass for decison and refuting the dissent argumentswill, ina
sgnificant number of cases, cause the mgority to sufficiently re-examine the underlying
premises of their decison so that a different result might obtain. A written decison by
the mgority dso may provide at least the possibility of further review in the Supreme
Court, apossbility which should not be unnecessarily foreclosed inaclose cdl. The
Supreme Court should adopt arule of judicia adminigtration which requires the didrict
courts to write an opinion explaining the rationae for the decison in any case where a
member of the pand has dissented.

Selective Publication

O Many United States circuit courts of appeals have adopted a practice of either
recommending only certain opinions be published and relied on as precedent, or entering
written opinions expresdy Stating that they are not for publication and therefore do not
condtitute binding precedent. Many states have adopted this postion aswell. The
rationdeis clear and ample; it gives the litigants assurances that the merits were
reviewed and denied or granted, without having any further precedentid effectson
others.

Bar Member Comments Appendix 1-8



Judicial Management Council Committee on Per Curiam Affirmed Decisions
.../
Appellate Secrecy

O Itisimportant for everyone to remind themsdves that the system functions fairly when it
does not operate under a shroud of secrecy. Moreover, when decisions are handed
down, thereis no mystery as to why the pand reached its concluson. Being open is
equated with being fair. Shrouding the process and results in Masonic-like mystery can
only breed suspicion. If apanel has decided a case and entered a PCA, it will have
dready reviewed the merits of the case, and therefore concluded with areason to rule
theway it has. Accordingly, inserting a paragraph or two explaining the reasons why
review is granted or denied is not harmful, but in fact hepful in assuring the litigants thet
the merits were reviewed and either granted or denied without extensive opinion. Those
opinions could be denoted as not for publication, and that would smply resolve the
metter on its own.

Abuse of Power

O  There have been many instances where the power of the DCAsto PCA decisions has
been abused with no avenue of redress available to the litigant who receivesthe
unfavorable PCA decision. In severa ingtances, the PCA decision was contrary to
existing law. DCA judges should be required to cite the appropriate authority when
issuing a PCA.

(o}

Some cases receive PCAs because the three-judge pandl determines that they are “too
tough to tackle” These cases are usudly long intrid, complex in character, difficult in
andysis, and frequently multi-faceted. These are the gppellate headaches, usudly with
jury verdict complications and respected trid judges. Lawyers and their clients deserve
to be heard, understood, and responded to. Without that, a decision of law isafarce.

Other Suggestions

O  Often prectitioners unhappiness with a PCA decison stems from an inability to properly
characterize the nature of theissue in agiven gpped. Oneway to resolve this problem
might be to label gpped s asinvolving questions of ‘error’ or questions of ‘law.” This

could be done through a question on a docketing statement regarding the nature of the
issues involved.

(o}

Thereis some judtification for per curiam opinions but they should be few and far
between and should follow criteria promulgated by the courts. Each judge should be
mandated to assert separately, and independently, his or her reasons for expressing no
opinion.
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O  There should be sometype of opinion in every case (even if only in case citation or
memorandum form) if thisis possible. The Eleventh Circuit Court of Appeds often
Issues unpublished memorandum opinions. It is better to have opinions for the parties
only, without precedential vaue, than more PCAs. Such opinions would at least give
guidance to the litigants. It istime to worry less about casel oads and expediting
decisons, and worry more about the quality of justice dispensed.

(@}

Create secondary review panels as a system of checks and balances.
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Case L aw Citations

Thefollowing isalist of dl cases cited ether in the body of the report or gppendices.

Andersv. Cdifornia, 386 U.S. 738 (1967)

Ansnv. Thurgton, 101 So. 2d 808 (Fla. 1958)

Benedit v. Sate, 610 So. 2d 699 (Fla. 3d DCA 1992)

Berkebilev. State, 592 So. 2d 768 (Fla. 2d DCA 1992)

Bourgault v. Sate, 491 So. 2d 623 (Fla. 4th DCA 1986)

Brooksv. Horida, 389 U.S. 413 (1967)

Calender v. Florida, 380 U.S. 519 (Fla. 1965)

Floridav. Rodriguez, 469 U.S. 1 (1984)

Foley v. Weaver Drugs, 177 So. 2d 221 (Fla. 1965)

Freund v. Butterworth, 117 F. 3d 1543 (11th Cir. 1997)

Furman v. United States, 720 F. 2d 263, 266 (2d Cir. 1983)

Gould v. State, 596 So. 2d. 1075 (Fla. 5th DCA 1992)
Hall v. Florida, 510 U.S. 834 (1993)
Hall v. State, 614 So. 2d 473 (Fla. 1993)

Heddleson v. State, 512 So. 2d 957 (Fla. 4th DCA 1987)

Hobbie v. Unemployment Appeds Com'n of Horida, 480 U.S. 136 (1987)

|banez v. Florida Department of Business and Professiona Regulation, Bd. of Accountancy, 512
U.S. 136 (1994)

Jenkinsv. State, 385 So. 2d 1356 (Fla. 1980)
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Lawrencev. State, 701 So. 2d 874 (Fla. 2d DCA 1997)
Moorev. State, 706 So. 2d 291 (Fla. 1st DCA 1995)

Moreland v. State, 582 So. 2d 618 (Fla. 1991)

Palmore v. Sidati, 426 So. 2d 34 (Fla. 2d DCA 1982), rev'd 466 U.S. 429 (1984)

Rodriguez v. State, 511 So. 2d 1021 (Fla. 2d DCA 1987)

Ruffin v. State, 390 So. 2d 841 (Fla. 5th DCA 1980)
Sam v. State, 681 So. 2d 1148 (Fla. 2d DCA 1996)

Statev. Holz, 679 So. 2d 782 (Fla. 2d DCA 1996)

State v. Johnson, 691 So. 2d 483 (Fla. 2d DCA 1996)

United States of Americav. Vicki Lopez-Lukis, No. 98-2179

Washington v. State, 620 So. 2d 777 (Fla. 5th DCA 1993)

Wright v. State, 604 So. 2d 1248 (Fla. 4th DCA 1992)

Zipperer v. Sate, 481 So. 2d 991 (Fla. 5th DCA 1986)
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AMERICAN BAR ASSOCIATION

ADOPTED BY THE HOUSE OF DELEGATES
February 14, 2000

RESOL VED, That the American Bar Association urges the courts of appedls, federd, Sate
and territorid, to provide in case dipositions (except in those appeals the court determines to be
wholly without merit), a a minimum, reasoned explanaions for their decisons.

FURTHER RESOLVED, That the American Bar Association urges the Congress and state
and territoria legidatures to provide the courts of appeas with resources that are sufficient to
enable them to meet this responsibility.
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REPORT

The demand on appdlate courts throughout the nation because of growing caseloads has been
widdly discussed. Courts have undertaken a variety of measures to handle this demand and
process cases efficiently. Some of these measures have, however, given rise to a countervailing
concern that they have hampered the qudity of review and decision making and have redtricted
public information regarding the reasons for decisions.

Asaresult, attorneys, their clients, lega scholars and others may believe that cases have not
received full consideration and that the opinions, judgments and orders are inadequate and even
unjust. Of particular concern are orders that Smply affirm the judgment without any explanation
of the reason for the decison. According to arecent article in the ABA Journa, there were 1,524
such decisons by federd courts of gppedsin 1998, congtituting 6.1% of total case digpositions.
See William C. Smith, “Big Objectionsto Brief Decisons,” ABA Journal, August 1999, at p.34.

The ABA Journa article dedt with a one-word affirmance of a crimind conviction carrying a
prison sentence. The public, aswdl as atorneys, find it difficult to maintain confidencein a
system in which the fina resolution may be asmple word or even a generic sentence. The
Federd Third Circuit recently decided to curb the number of rulings without rationales. “We
redlized that this was a mistake, that we owed the bar more,” stated Chief Judge Edward R.
Becker. See ABA Journd article.

The issues presented by the level of caseloadsin the circuits were addressed by the
Commission on Structura Alternatives for the Federd Courts of Appeds, which was chaired by
Jugtice Byron R. White. The Find Report of the commission, issued on December 18, 1998,
stated at p. 22:

“Asthe volume and nature of the appellate casel oads changed, so did the likelihood that an
appe late court would publish an opinion explaining its decison to the point where today,
most courtsissue published opinionsin only asmall percentage of the appeds they decide on
the merits...” *

*  Unpublished opinions raise issues of broader scope than unexplained decisions, but are related
in that they may be less likely than published opinions to provide a full explanation of the
factua bads and legd rationae for the decision.
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Section 3.36 (concerning decisions and opinions) of the ABA Standards Relating to Appellate
Courts, approved by the House of Delegatesin 1977, provides as follows:

“3.36 Decison and Opinions.

“(b) Form. The court should give its decison and opinion in aform gppropriete to the
complexity and importance of the issues presented in the case. A full written opinion reciting
the facts, the questions presented, and andysis of pertinent authorities and principles, should
be rendered in casesinvolving new or unsettled questions of generd importance. Cases not
involving such questions should be decided by memorandum opinion. Every decision should
be supported, a minimum, by a citation of the authority or statement of grounds upon which
itisbased. When the lower court decison was based on a written opinion that adequately
expresses the appellate court’ s view of the law, the reviewing court should incorporate that
opinion or such portions of it as are deemed pertinent, or, if it has been published, affirm on
the basis of that opinion.”

The ABA Standards do not require afull written opinion in every case. They recognize that
many cases are not of sufficient importance to require that amount of discusson and andyss. But
they do say that every case should be decided by at least a“memorandum opinion” that includes,
a aminimum, acitation of the authority or satement of grounds on which it isbased. The ingant
proposed resolution makes that more explicit and perhaps somewhat broader in that it requires a
gatement of the “ operative facts of the case, the issues presented, and the legd basisfor the

ruling.”

At least that much explanation is necessary to provide assurance to litigants and their counsel
that their case has received full consideration, to dlow higher courts to make an adequate review,
whether mandatory or discretionary, and to alow legd scholars and others to comment on the
accuracy and adequacy of the court’sandlysis. Thisis essentid to judicia accountability in a
nation whose people are supposed to be governed by law and not by governmenta fiat.

The proposed resolution recognizes that in some appedls, which are so unfocused or
unsupported by lega authority that they might well be characterized as “frivolous,” even a
memorandum explanation of reasons for the decison would be difficult to write. But evenin
those cases the resolution requires, as the basis for digpensing with a statement of the operative
facts and legd rationde, ajudicid determination thet the case is “wholly without merit.” Sucha
determination would itself be subject to review and comment by those tracking judicid
performance. While the determination would best be included in the order of diposition, it might
aso be made an express prerequidte for any unexplained disposition by court rule.
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Theimportance of judicid opinions has been described at length by legd scholars. See, eg.,
Paul D. Carrington, et d., Justice on Apped (1976); Martha J. Dragich, Will the Federal Courts
of Appeds Perish If they Publish? 44 American University Law Review 757 (1995). Dean
Carrington emphasized that the judges statement of reasons for their decisons assures a
considered decison and facilitates public understanding and acceptance of the decision.
Carrington at pp.9-10.

Professor Dragich characterized opinions as prerequisites to the legitimacy of the judicia
process and essentid toolsin research and andlyss. In making this point, she referred to the
separate satement of Judge PatriciaM. Wald of the Digtrict of Columbia Circuit in National
Classfication Committee v. United States 765 F.2d 164, 172-75 (D.C. Cir. 1985), in which Judge
Wald expressed concern about overuse of the practice of disposing of cases by order or brief
unpublished memorandum opinion.

The gsirong conclusion of Professor Dragich is noteworthy:

“The courts of gppeds admittedly legitimate concerns with increasing casaloads do not
warrant practices that threaten the development of a coherent body of law and fundamentaly
dter our gppellate traditions. Rather than adopting practices that strike at the very core of
their function in our lega system, the courts of gppedls should pursue structurd or other
reforms to address the casdload crisis. Appdllate court practices that create a*“secret” body of
law of questionable precedentia vaue, and that provide wholly inadequate guidance to digtrict
court judges, lawyers, and citizens, are misguided and destructive.” Dragich a 802.

Severd highly-respected federd judges were quoted in arecent New Y ork Times article on
managing the courts casdload. William Glaberson, Caseload Forcing Two-Level System for U.S.
Appeds, The New York Times, March 14, 1999, at section 1, page 1. Chief Judge Richard A.
Posner of the Seventh Circuit, quoted in that article, has characterized decisions with one word
affirmances and no opinions as “aformulafor irrespongbility.” Letter dated March 15, 1999,
from Chief Judge Posner to William Glaberson.

In March 1999, Judge Richard S. Arnold of the Federd Eight Circuit was asked, while
gpesking a Drake University Law School, about the New Y ork Times story concerning
perfunctory on-word rulings. An editorid in The Des Moines Register recounted Judge Arnold's
comments. It said he characterized the practice of one-word rulings as an “aomination.” Judge
Arnold stated he had recently participated in a court sesson in which more than fifty cases had
been decided in two hours. “We heard many, many cases with no opinions or unpublished
opinions.” “I fetdirty. It wasa...betraya of the judicid ethos. 1t makes mefed terrible” See
“Perfunctory Justice; Overloaded Federd Judges Increasingly Are Resorting to One-Word
Rulings” The Des Maines Regigter, March 26, 1999, at 12.
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Chief Judge Becker and Judge Arnold were contacted in the preparation of this report.
Chief Judge Becker responded by |etter dated November 1, 1999, saying he “ strongly endorsed”
the recommendation that appellate courts state in case digpositions the operative facts of the case,
the issues presented, and the legd basisfor the ruling. Judge Arnold responded by letter dated
October 25, 1999. He said the volume of cases forces his court into a practice of sometimes
rendering opinionsthat are “ cursory at best.” But the practice “isnot agood one. | struggle
every day toress it. The parties, especidly the losing party, deserve an intdligible explanation.”

A member in Oregon responded to the August ABA Journd article with a Letter to the Editor
about affirmances without opinion, known there as“AWOP.”

“AWOP makes cursory congderation of appeals ajudicial convenience. Novel issues get
AWOPed. Judges should write decisions, however brief, because when they have to write
they haveto think.” See David B. Lowry, in “Opinions on No Opinions,” ABA Journd,
October 1999, at p.16.

An andogy may be found in the rule of adminigrative law that afederd court of appeds must
reverse adminigrative agency action if unable to satisfy itself that the agency has given reasoned
congderation to al the materid facts and issues. This cdlsfor “ingstence that the agency
articulate with reasonable clarity its reasons for decison, and identify the significance of the
crucid facts” Greater Boston TV Corp. v. FCC, 444 F.2d 841, 851 (D.C. Cir. 1970), cert.
denied, 403 U.S. 923. Therule has varioudy been grounded in the requirement of the
Adminigtrative Procedure Act that agency action not be “arbitrary” or “capricious,” Motor
Vehicle Manufacturers v. State Farm, 463 U.S. 29, 56 (1983), and in the due process requirement
of the Fifth Amendment. Aberdeen & Rockfish RR Co. v. United States, 565 F.2d 327, 334 (5th
Cir. 1977). What the proposed resolution would urge is that the courts of appeds adhere in their
own case dispositions to the same standard.

Writing focuses thinking and sharpens analysis. Every lawyer has had the experience of
modifying a postion in abrief or memorandum because “it just won't write.”

The growing casdload of appellate courts requires arenewed effort toward quality aswell as
quantity of decisons. The system of judtice at the gppellate level should not have efficiency asits
primary measure of achievement.
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CONCLUSION

The courts of appedls, both federa and state, should ensure that there be reasoned
congderation of the materid facts and issuesin all cases and, except for gpped s the court
affirmatively determines on the basis of such consderation to be wholly without merit, that each
case receives a decision which at a minimum sets out the operative facts of the case, the issues
presented, and the legd basisfor the ruling.

Respectfully submitted,

Jack H. Olender

Presdent, Bar Association of the
Didrict of Columbia

February 2000
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GENERAL INFORMATION FORM

Submitting Entity: Bar Association of the Didrict of Columbia

Submitted by: Jack H. Olender, President of the Bar Association of the Didtrict of
Columbia

[11. Summary of Recommendation

The Recommendation states that the courts of appeas should require that case dispositions
(with the exception of wholly frivolous gppedls) set out the operative facts of the case, the issues
presented, and the legd basisfor the ruling.

V. Approvd by Submitting Entity.

The Recommendation was approved by the Board of Directors of the Bar Association of the
Didrict of Columbia at its meeting on November 17, 1999, in Washington, D.C.

V. Hasthis or asmilar recommendation been submitted to the House or Board previoudy?

This Recommendation has not previoudy been submitted to the House or Board.

V1. What exising Association policies are rdevant to this recommendation and how would they
be affected by its adoption?

Section 3.36 of the ABA Standards Relating to Appellate Courts, adopted in 1977, is relevant
to this Recommendation. The present Recommendation emphasizes the concern about the
growing casdload of the gppdlate courts and the resulting diminution in stated reasoned andysis
in case dispositions.

VII. What urgency exists which reguires action at this mesting of the House?

Action isrequired at this meeting of the House because of the widespread public concern

about fair consderation of cases on appeal. See William C. Smith, “Big Objectionsto Brief
Decisons,” ABA Journd, August 1999, at 34.

VIII. Satus of Legidation (if gpplicable.)

Thereis no pertinent legidation.
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IX. Codt to the Association. (Both direct and indirect costs.)

None

X. Disclosure of Interest. (If gpplicable.)

None
XI. Refards.

Severa ABA entities and interested persons have been or will be contacted. These include the
Section of Litigation and the Appellate Judges Conference of the Judicid Divison. Itis
anticipated that the Appellate Judges Conference will include this matter on its agenda at the
Midyear Mesting.
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Judicial
MAVAGEMENT

C lovuril

Per Curiam Affirmed Committee M eeting One
Florida Bar Meeting Room C
Tampa Airport Marriott

April 14, 1998
MINUTES
Members Present:
Judge John Antoon, I
Judge Gerdd B. Cope, Jr.
Judge Peter Webster

Judge Barry J. Stone
Mr. Bernie McCabe
Mr. Brian Onek

Mr. Tom Elligeit

Mr. Robert Krauss

Members Absent:
Judge Monterey Campbdl, [11, Chair
Staff Present:

Mr. Gregory Y ouchock
Mr. Richard Cox

Judge Antoon chaired the meeting in Judge Campbell’ s absence and convened the meeting at
10:00 am. by reviewing the committee’ s charge from the Judicid Management Council (IMC).
Judge Antoon noted that the committee’ s genesis emanates from the work of the IMC's
Appdlae Workload Committee which issued its report to the IMC in late 1997. Two members
of the Appellate Workload Committee raised the issue of “qudlity,” referring to the use of per
curiam affirmed decisions as ameans of diposition for appellate courts. Thus, the Per Curiam
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Affirmed (PCA) Committee was formed and charged with studying the issue in depth, making any
necessary recommendations to the IMC.

Judge Cope reviewed both his letter to Chief Justice Kogan (November 5, 1997), which
identified severd categories of case types worth collecting and the Satisticd table included in the
meeting materias that illustrates the number and percent of PCAs by didtrict court of gpped
(DCA) from 1983-1997. Judge Cope noted that in his digtrict, the third DCA, there has been a
ggnificant growth in crimind filings over the lagt 10 years from approximately 32% to 45% of
total filings. Judge Cope observed that the increase in the use of PCAs could possibly be a
growth in the crimind percentage of total casdload, particularly in the area of post-conviction
reief and in Anders brief filings

Judge Cope Stated that there is a sense among the judgesin the 3rd DCA that there are more
gppeds from summary denids of 3.850 motions and 3.800 motions. Judge Cope opined that
these are non-fully briefed appeals and, as such, it is appropriate to use PCAs. Judge Cope stated
that it might be helpful to the committee if PCAs were captured according to the categories listed
in hisletter to Chief Jugtice Kogan: 9.140(1); Anders, Unemployment Compensation; Worker's
Compensation; Crimind (fully briefed); Civil (fully briefed); APA (chapter 120); Other; and
Citation PCAs. Judge Cope indicated that the DCAS collect data differently and it may be
difficult to capture his suggested categories. Moreover, he noted that the big divide is between
fully briefed versus non-fully briefed gppeds; the primary criticiam of PCAs being their usein fully

briefed appeds.

The committee discussed the need for greater pecificity in capturing case typesto better
andyzethe use of PCAs. Mr. McCabe suggested that it might be helpful for the DCA to
standardize how they collect data. Mr. Onek asked whether it was an anomaly that a DCA would
PCA acapitd murder conviction that was later reduced to second degree murder by the Supreme
Court. Judge Webster reviewed Chet Kaufman's letter/position on PCAs for the committee and
suggested that Mr. Kaufman would contend that three judge pandls are using PCAs because they
(cases) won't write as an affirmance.

Judge Webster observed that he and Mr. Elligett, both of whom serve on the Executive
Council of the Appdlate Practice Section of The Florida Bar, have heard increasing complaints
from members of the private bar that cases are being PCAed that should not be. Mr. Elligett
shared the view that there are increasing complaints, but they come from those who do not
specidize in appdlate practice. Mr. Elligett stated that it was his observation that regular
appellate practitioners understand the reasons why some cases received PCAs. Mr. Elligett stated
that the number of casesfiled are voluminous and unless the Sze of the judiciary isincreased
ggnificantly, appellate judges cannot write opinionsin al cases, hence the need for PCAs. Mr.
Elligett then reviewed the use of citation PCAs for the committee and discussed its viability asa
tool for use in obtaining Supreme Court review of a case.
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Judge Antoon refocused the discussion to the gathering of statistics or case typesto assist the
committee in their review of PCAs. Judge Stone indicated that gathering statisticsin the 4th
DCA might be difficult. Judge Stone stated that he does not believe that the clerk’ s office has the
automated capabiility to capture these statistics and that they might have to be collected manudly,
which could ultimately be a manpower problem. Judge Stone opined that complaints about the
use of PCAs might be a case of the “tail wagging the dog.” More specificaly, it could be that a
voca minority is asserting that a problem exists with the balance bdieving that there is no inherent
problem. In essence, the issue is not as serious as purported by some.

Judge Antoon agreed with Judge Stone that a voca minority exists and its mainly comprised
of public defenders who do not agree with the use of PCAs. They fed that the use of PCAsisa
way of avoiding further review. Another criticism of PCAs from assistant public defenders and
those who do not specidize in appellate practice is that litigants deserve a reasoned response to
their appeal. Judge Antoon observed that the current case type categories do not lend themselves
to arigorous examination of the use of PCAs. For example, current data categories preclude a
detalled andyss as to whether there is a disproportionate use of PCAS, especidly in the areas of
crimina collaterd gppedls, Anders, and unemployment compensation gppedls.

Judge Stone raised the issue of one or two sentence citation PCAs and how they affect the
overdl numbers. Single sentence citations may be used more frequently on some courts than
others. It may be a matter of judicia preference, rather than a court-wide preference. The reason
may bethat it isimpossible to write on every case. Judge Webster noted that athough he did not
fed PCAs are abig problem, he' s received comments that it is perceived to be a problem among
members of the private bar. Judge Webster indicated that an educational process explaining to
the bar, in generd, why DCA judges use thistool and the standards that are employed when doing
s0. Judge Webster advised that an educationa process would help diffuse thisissue, otherwise
unhappiness with PCAs could become ared problem.

The discussion then shifted to the use of PCAs by the federd appellate courts. Judge Webster
dated that the federd courts have been deciding cases without opinion for along time. Judge
Webster estimated that federal appellate courts dispose of 70% of their cases without opinion.
Judge Webgter speculated that there are few complaints by practitioners at the federd level
because they are typically more experienced than those practicing appellate law & the State level.
Another reason there are few complaintsis because federd courts have interna rules stating when
they will affirm without opinion. This gives the lawyers awritten explanation as to why the case
is being disposed without opinion.

Mr. Krauss echoed Judge Webster’ s comments and cited rule 36-1 in the Eleventh Circuit
which ligts five reasons why a case is being disposed without opinion. Mr. Krauss suggested that
it may be advisable to develop asmilar gppellate rule a the DCA level. In essence, therule
would contain a check-off menu available to judges asto why acaseisbeing PCAed. Mr.
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Krauss advised that this proposal/solution may prove to be satisfactory to members of the bar
who object to the use of PCAS.

Judge Antoon reiterated his commitment to capture the necessary daigticsto aid the
committeein its study. Judge Antoon asked the committee if there was any objection to
collecting gatigtics a either the Office of the State Courts Administrator (OSCA) leve or by
individua courts; there was none. Mr. McCabe supported Judge Antoon’ s idea and restated his
belief that there needs to be standardization of data collection by the clerks at the five DCAs. Mr.
McCabe stated that it would probably be beneficia to the DCA judges to know how many
different types of casesthey dispose of each year.

Judge Stone advised that the numbers exig, it’sjust that they may have to be collected
manudly. Judge Stone indicated that it might be easier to go back and collect data becauseit's
dready in the system. Judge Webster advised the committee that within the next year the DCA
will have a case management system that is cgpable of collecting this data.

Judge Cope suggested that staff contact the five DCA clerks and ask them: (1) which internd
datigtics are kept; and (2) the feasibility of conducting a6 month test capturing the categories
outlined in hisletter to Chief Justice Kogan from July 1-December 31, 1998. Judge Antoon
suggested that staff should then develop a proposa for committee gpprova for capturing and
comparing the necessary data. Judge Stone suggested that another factor that may be impacting
accurate getigtics and the increase in PCAs is the number of pro sefilings especidly in the family
area. Judge Cope noted that he would like to see satitics that demonstrate the ditinction
between fully briefed and non-fully briefed appeds.

Judge Cope made amotion that staff be requested to develop a proposal for collecting
datistics during astudy period from July 1-December 31, 1998, using the categories outlined in
his November 5, 1997, letter to Chief Justice Kogan after consultation with the DCA clerks. Staff
should place particular emphasis on the use of PCAsin fully briefed versus non-fully briefed
appeds. The committee gpproved the motion.

Judge Caope proposed a second motion whereby staff and the individua DCAswould review
hitoricd datathat is currently available and make areport back to the committee. Thetime
period under review shal pardld the table in the meeting materids from 1983-1997. The
committee approved the motion.

The committee then turned its attention to a substantive inquiry into the effects of reliance on
PCAs by the DCAs on others. Judge Cope noted that Floridais very much a odds with the
American Bar Association (ABA) standards for the use of PCAs. The ABA position is that there
should be a statement of reason in every fully briefed gpped. Judge Cope observed that suchis
not the case in Florida. Judge Cope suggested that the committee consider establishing an open
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forum or hearing a the Bar's next meeting in conjunction with the Appellate Section to ligen to
concerns, ideas, or complaints from anyone who might be affected by the use of PCAs.

Judge Cope suggested that the committee review the experience of PCAsin other sates.
Judge Cope recommended the committee invite Professor Dan Medder from the University of
VirginiaLaw School to discuss the proper use of summary affirmances in fully briefed gppeds.
SylviaWabolt from the American Academy of Triad Lawyerswould be another good invitee.

Judge Cope suggested that the committee aso look at jurisdictions that have developed some
guidance asto when it is gppropriate to use summary affirmances and when it is not, or, more
specifically, when opinions should be written and when they should not. Particular emphess
should be placed on jurisdictions that have heavy casdloads (e.g., New York, Texas, Cdifornia,
Pennsylvania, and Michigan).

Judge Cope observed that coincidentally, in November, the Council of Chief Judges of the
Intermediate Appellate Courts will be meeting in Key West. Judge Cope opined that it might be
good to meet with them to identify opinion writing practicesin other sates. Judge Cope
observed that two issues surround the use of PCAs: (1) the ABA standard (i.e., what should
occur regarding a statement of reason in each fully briefed appea and when a summary affirmance
without opinion appropriate) and should the committee adopt an explicit standard regarding the
use of PCAs or should the status quo be maintained?, and (2) access to the Supreme Court, the
use of PCAs forecloses access to the Supreme Court as does an opinion that does not use
jurisdictiondly relevant words.

To Judge Cope s knowledge, two states have adopted rules that say, in essence, if one wants
to raise an issue before the Supreme Court and it has not been included in an opinion, then by
motion for rehearing, you ask the intermediate appd late court to addresstheissue. The
intermedi ate gppellate court does not have to address the issue, but, if it does, then oneis alowed
to proceed with a petition to the Supreme Court. Judge Cope expressed concern that in some
digricts rules exist that preclude atorneys and litigants from filing amotion for rehearing after a
PCA isissued and that prevents attorneys from asking for an opinion even though there may be a
good faith basis for requesting that a question be certified or that conflict exists.

Judge Stone suggested that the committee should aso consider the practical consequencesto
individua courts of adopting a more stringent rule on PCAs. Unless there is a dramétic increase
in the number of courts or judges, and unless the percent increase isin the post conviction relief
motions, there could be a resulting backlog created in the workload of individua judges who have
other office opinionsto write.  Consequently, these cases will find their way into the stack of
opinionsto be written. The end result will be a greater delay in opinions and affirmances being
released.
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Judge Antoon agreed with Judge Stone' s observation and suggested that critics of the current
practice either do not understand the consequences of drasticdly changing the way the DCAs
handle their workload or they do not care. Judge Antoon continued by indicating that any change
would require more resources to write opinionsin al cases. Judge Antoon agreed with Judge
Cope' s comment that it isimportant to look at other states to see how they process their
workload. Forida s efficiency usualy compares favorably with other states.

Judge Cope suggested that the committee schedule a session a The Horida Bar’ s annual
mesting in June to hear comments from members of the Bar and others as to their opinions about
the use of PCAs. Judge Webster agreed with Judge Cope and noted that the Appellate Practice
Section hosted asmilar meeting in 1997 and on the whole it was well received by thosein
attendance. Mr. Elligett volunteered to research the availability of meeting room space and
agendatime with saff a The Horida Bar for their annud meeting in June. If spaceisunavailable
in June, the committee might consider September (bar committee meetings) as a second option to
hogt aforum. The committee also discussed placing an announcement in the Florida Bar News
soliciting written correspondence from members of the bar. It was suggested that the public
mesting, coupled with the correspondence, will give the committee a‘rough gauge' asto the
magnitude of concern held by private bar practitioners.

Judge Stone expressed the view that these efforts may result in an imbalance of information on
one sde of the ledger (i.e, criticiam of PCAs) while neglecting information on the other Sde (i.e,
proper and judtifiable use of PCAs by DCA judges). Judge Stone continued by noting that in the
meeting materias there appeared to be an underlying assumption that PCAs are being used asa
workload tool. Judge Stone indicated that at his court (4th DCA) he' s never heard any of the
judges dtate that they are going to use PCAs to manage their casdoad. While their use may have
that effect, that is not the judicia intent behind their use. To address this possible deficiency in
information, Judge Antoon suggested that the committee may wish to solicit input from the DCA
judges.

Mr. Elligett suggested that any request for comment should require the writer to advance
concrete ideas or solutionsto judicia workload if the use of PCAsisredtricted. Judge Webster
reminded the committee thet its not beyond the realm of possibility that the Legidature could
require DCA judges to write an opinion in every case and not gppropriate any additiona funding
for more staff or additiond judgeships. Judge Webster noted that Cdifornia, by statute, requires
that the appellate court write something on every issue that's addressed in an apped.

The committee then made a series of assgnments and recommendations to staff based on the
previous discusson, induding:
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O Staff isto prepare adraft announcement to be placed in the Florida Bar News soliciting
written input from members of the bar. The announcement shal ask bar membersto identify
their volume of gppelate work and their overall experience with the DCAs. Responses should
aso contain congructive suggestions for addressing the issue of PCAs while smultaneoudy
being mindful of judicid workload. The announcement shal be gpproved by Judge Campbell
prior to being published. Once published, bar members shdl have thirty daysto respond from
theinitia date of publication.

Staff isdirected to draft aletter for Judge Campbdll’ s sgnature to dl appellate judges
soliciting their input regarding the use of PCAs. Included with the letter shdl be a copy of the
announcement placed in the Bar News. The committee charge and membership shall aso be
attached to the | etter.

(@}

(o}

Staff is directed to draft aletter for Judge Campbell’s Sgnature to dl circuit chief judges
asking them to didtribute the letter to their judges as they deem appropriate and for their input
on the use of PCAs. Included with the letter shdl be a copy of the announcement placed in
the Bar News. The committee charge and membership shall aso be attached to the | etter.
The letter shall ask the chief judges to respond, in writing, to the letter.

Staff isdirected to draft aletter for Judge Campbd|’s signature to dl public defenders, state
attorneys, and the Office of the Attorney Generad asking for their input on the use of PCAs.
Included with the letter shall be a copy of the announcement placed in the Bar News. The
committee charge and membership shdl aso be atached to the | etter.

(@}

Staff shall advance a copy of the announcement placed in the Bar News to Ms. Jackie
Werndli, Bar Liaison of The HoridaBar and ask her to place a copy of samein the meeting
materids for the next meeting of the Executive Council of the Appellate Practice Section of
The Horida Bar.

(o}

The committee directed staff to contact Ms. Jackie Werndli of The Florida Bar within the next
two weeks advancing her a copy of the announcement and asking her to place samein The
Record which isthe Bar’' s appellate newdetter. Thiswill meet the May deadline and thus
occur prior to the Bar’s convention in June.

(@)

(@}

The committee directed staff to schedule a 2-hour public forum in conjunction with the Bar's
Appelate Section’s September committee meeting in Tampa. The committee will host the
forum and solicit input from the members of the gppellate bar.
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O The committee directed saff to arrange a meeting room at the Bar’ s convention in June so
that the committee could invite apanel of three appellate experts to make a presentation
before the committee with an overview and higtory of the use of PCAs. The experts are: (1)
Professor Emeritus Dan Medder, University of VirginiaLaw Schoal; (2) Stephen Grimes,
retired Florida Supreme Court Justice; and (3) Ms. Sylvia Walbolt, outgoing Chair, American
Academy of Appellate Lavyers.

Once aroom and date is secured by staff (Wednesday afternoon 17th or Friday afternoon
19th), Judge Webster agreed to call Ms. Walbolt and Professor Medder. 1t was suggested by
the committee that Judge Campbell call Justice Grimes because they’ ve known each other for
many years. The committee also ingtructed aff to determine what expenses the commiitteeis
willing to pay for Professor Medder’s expenses. Because Professor Medder is blind, he may
wish to have hiswife' s expenses paid so that she may accompany him.

The committee discussed obtaining and comparing deata from other states with large
populations, specificaly, how do they handle appd late workload with regards to opinion
writing. Judge Antoon reviewed the requirements of gppellate judgesin Cdifornia Judges
in Cdiforniaare required to write on every case and every issue and have many more judges
per capita. Nebraska and New Jersey were also cited as states with unusual appellate
systems.

(o}

The committee directed staff to contact the National Center for State Courts (NCSC)

requesting comparative figures on the use of PCAsfor the ten largest states in the country and
the Federd Courts of Apped. At aminimum, the committee would like the following
information:

o Are they using affirmances without opinion? If so, what are the numbers and

percentages?

o Numbers or gatistics of fully briefed versus non-fully briefed appeds.

C State or federd rules on when it is gppropriate to issue an affirmance without
opinion. (example, Eleventh Circuit’s Rule 36-1).

o Jurisdiction; isthere an automeatic right of first ppea? Does the court cover
crimind, civil, and adminigtrative gopeds?

o Is there any limitation on the number of pages permitted to be published?

o Whether or not opinions are published?
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o Tota number of filings and dispostions by year.
o Tota number of judges.

o The use of central and persond legd gaff in writing opinions.

O The committee directed staff to draft aletter to the Adminidrative Office of the Courts for the

10 largest states asking for the following information regarding their intermediate appdlate
courts:

O How are Anders proceedings processed?
O  How are affirmances without opinion in post conviction cases handled?
O Isthe PCA based on the authority of arule or statute?

O  Towhat extent, in cases where opinions are written, is there a requirement that a 3-
judge panel meet to discuss the case?

Staff was aso directed to circulate said letter to the committee prior to itsissuance for their
input. The committee then discussed the use of unpublished opinions. Judge Webgter indicated
that an unpublished opinion provides some explanation to the litigants and avoids having the
reporter system clogged up with opinions. However, it does not address the issue of appellate
judges managing their workload. Judge Webster indicated that mandating the use of unpublished
opinions would require the doubling of the gppellate judiciary in Horida

Judge Cope reviewed the problems associated with adopting an unpublished opinion policy
for gppdllate courts. The primary problem isthat unpublished opinions find their way onto the
Internet or in Westlaw and may end up being cited even if ano citation ruleisin effect. A
hybrid system of citations occurs which is antithetica to the reasoning behind unpublished
opinions.

Judge Webster indicated that this idea has never redly caught on in Horida In practice, what
occurs is the emergence of a‘black market’ of unpublished opinionsfor large law firms who
creste their own base which gives them an advantage on the court’ s reasoning that smdler firms
or sole practitioners might not enjoy. An ancillary jurisdictional issue is access to the Supreme
Court if one arrives there viaan unpublished opinion. Judge Antoon indicated that thisissueis of
such magnitude that IMC gpprova should be sought by the committee if it wishesto further
explore the matter.
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The next meeting of the committee will be either Wednesday, June 17, or Friday, June 19, in
conjunction with The Florida Bar' s Convention in Orlando. Staff will check on room availability
and advise Judge Campbell who will then set the meeting. The meeting shal include the pandl
presentation and regular business of the committee. A four hour block of time will be set asde
for the committee.

Judge Antoon adjourned the meseting a 12:40 p.m.
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MANAGEMENT

Per Curiam Affirmed Committee Meeting Two
Buena Vista Palace Resort and Spa
Windsor Room
Orlando, Florida
June 17, 1998

MINUTES

Members Present:

Judge Monterey Campbdl, 111, Chair
Judge John Antoon, I

Judge Gerdd B. Cope, Jr.

Judge Peter Webster

Judge Barry J. Stone

Ms. Nancy Daniels

Mr. Brian Onek

Mr. Tom Elligeit

Mr. Robert Krauss

Members Absent:
Mr. Bernie McCabe
Staff Present:

Mr. Gregory Y ouchock
Mr. Richard Cox

Judge Campbd| began the meeting at 1:00 p.m. and welcomed Ms. Nancy Danidls, Public

Defender, Second Judicid Circuit to the committee. The committee reviewed and approved the
minutes from the previous mesting. Judge Campbel| reviewed the supplementa meeting
materias packet for the committee. He noted that one item in the packet was a summary of votes
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taken at the Judicid Management Council’s (IMC) April 1998 meeting in Orlando. Oneitemin
particular dedlt with the use of per curiam affirmed decisons by Horidals DCAs. Judge Camphbell
reviewed the vote for the committee, noting that there was overwhelming support for the position
to not change the use of per curiam affirmed decisions.

Judge Campbell dso reviewed the process whereby the PCA Committee hasits origins. He
observed that the PCA Committee was formed as aresult of aminority report of the Appellate
Workload Committee chaired submitted to the IMC in October 1997. Asaresult of the minority
report, Chief Justice Kogan gppointed this committee to study the use of Per Curiam Affirmed
(PCA) decisions.

Judge Cope then reviewed a vote taken by the Forida Bar Board of Governors concerning the
use of PCAs. The vote taken by the Board of Governors was in response to Recommendation 15
of the 1995 Article V Task Force. The Task Force recommended that the Supreme Court adopt a
rule that would allow an appellant or gppellee the opportunity to petition the appellate court for a
written opinion. The petitioning party would be required to establish that awritten opinion would
serve as abasis for further review. The decision to grant a petition would be within the discretion
of the didtrict court of gppedl. The recommendation was adopted by the Article V Task Force.
The Board of Governors voted negatively on that recommendation.

Judge Cope suggested that perhapsin the future the committee could hear from either former
Chief Justice Grimes, who chaired the Article V Task Force, or other members to acquire a
deeper understanding of their reasons for Recommendation 15. Judge Cope further suggested
that it might also be helpful to hear from a member(s) of the Board of Governorsto recelve an
explanation asto their vote on Recommendation 15. Ms. Daniels who served on the Task Force
indicated that Recommendation 15 was a suggestion from State Representative Carlos Lacossa,
an gppdlate practitioner who had received severa PCAs from the DCAs. Ms. Daniels indicated
that there was not extensive discussion on the use of PCAs by the Task Force. Judge Stone and
Judge Cope briefly discussed the process of motions for rehearing after the issuance of a PCA.

The committee then reviewed the judicid comments section of the meeting materias. Mr.
Onek observed that there gppear to be inconsstencies in the judicial comments section regarding
how much time it may take to write awritten opinion once a case has been decided. The
committee discussed the reasons for the possible inconsstencies. The committee also discussed
the impact of additiona written opinions from the DCA on Supreme Court workload. A
potentia impact on Supreme Court workload might be that it will have to review more petitions
for certiorari. However, more written opinions should not impact the number of *merit’ cases
that come before the Supreme Court. Judge Campbell suggested that a ‘judicia impact
gatement,” much like a‘fisca impact statement,” be used by the legidature for proposed
legidation.
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An additiona consequence of more written opinions will be cases filed with the Supreme
Court that should not be. The committee briefly discussed the impact of PCAs on trid judges.
Judge Campbell expressad his concern for the sharp philosophica dividing line between those
who have won or lost viaa PCA.

Ms. Daniels reviewed the concern of public defenders when receiving a PCA, specificdly, that
they do not know what to tell their clients asto why they lost. Ms. Danids referred the
committee to the Public Defender Association Position Paper distributed to the committee prior
to the meeting. Ms. Danids noted that criminal appedl s have become very complicated, especidly
on sentencing issues, with the body of law focused on procedura issues. Ms. Daniels reviewed
the Criminal Appeds Reform Act which states that issues cannot be presented on gpped unless
they are preserved by proper objection during the trial.

Ms. Daniels stated that the average crimind apped has errors dleged by the appdlant (if the
defendant isthe gppellant). A typica state reply includes: (1) thetria court ruling is not in error;
(2) theissueis not preserved properly; and (3) if the issue is not reversible error, thenit's
harmless error. The public defenders find themsalves in the position of writing gppedls and
receiving PCAs and not knowing which of the three points raised by the sate was the basis of the
affirmance. Thisisimportant to crimind appd late practitioners because of collaterd
consequences. For example, if it isa preservation error, then one could argue ineffective
assistance of tria counsd for not having made the proper objection or not filing amotion to
correct during thetrid. Thus, public defenders are ‘in the dark’ when they recelve aPCA. The
repetitive nature and volume of appedsfiled by public defender offices makes this an important
issue.

Judge Webster noted that he shares Ms. Daniels' concerns but observed that the flip sdeto
her argument is that unless the judicid branch receives additiond judgeships from the legidature,
the inevitable result is going to be that cases that need written opinions are going to take longer to
write. To baancethisinterna conflict, Judge Webster notes that he writes in cases where there is
alegitimate issue that has either not been written on before or which creates a conflict. Judge
Webster suggested that if DCA judges wrote a paragraph in each case, they would not be able to
process one-hdf of their current caseload. He added that until the judicial branch recelves more
judgeships, the use of PCAs may be an unfortunate compromise.  Judge Webster opined that
litigants and lawyers have aright to know how and why their case was decided. Yet, for DCA
judges to issue awritten opinion in every case a significant number of additiona appellate judges
will be required.

The committee then reviewed |etters from members of the private bar. Mr. Elligett
commented on the Murphy letter noting that Murphy suggests that it would be hel pful to have
some guidance from the DCA judges. Mr. Elligett talked about the use of amotion for rehearing
for clarification purposes. Mr. Onek observed that Murphy is suggesting that if the court has
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reached the ‘merits of a case, then the parties don’t need to spend any more money further
litigating the matter.

Judge Campbe| then asked Ms. Daniels for her comments regarding whether the court should
date that its PCA is‘without prejudice’ to the appellant. Judge Campbell noted that there are
concerns on both sides of thisargument. The first isthat the DCAs are not in the business of
practicing law and should not direct the parties as to how they should proceed; the other Sdeis
that the court should give the parties some direction. Ms. Danidls sated that the court should
indicate that the PCA iswithout prejudice, noting that thisis especidly so because the Crimind
Appeds Reform Act has had a big impact on public defender appdllate practice. For example,
defendants are by statute, not entitled to the assstance of counsd for collateral motions. Ms.
Danidls added that because there is a prohibition on helping defendants with collaterd issues, it is
in the interests of judtice to give the attorneys some guidance with regards to a 3.850 appedl.
Judge Campbell asked if the DCA gave such guidance, are they then encouraging that person to
believe that they have avdid clam for a3.850 apped.

The committee then had a discussion about preserving issues at the tria court. One concern
about issuing opinions that indicate that issues were not preserved at the tria court isthet it could
creete a groundswell of further gppellate activity in the redm of post-conviction relief motions.
Ms. Danidls and Mr. Onek opined that such amotion was proper because it providesthe
defendant another hearing. Judge Campbell indicated that while he understood that position, he
cautioned that in severd years it may be difficult to resolve these types of issues.

Ms. Daniels suggested that there are a number of procedural steps that appellate courts could
implement viatheir opinions to diminish the number of collaterd claims that are non-meritorious.
For example, Ms. Daniels suggested that an appellate court could write an opinion citing the need
for an on-record colloquy et the trid court for defendants who are filing gppeds aleging that their
tria court counse told them that they could not testify. Judge Campbell expressed concern about
DCA judges possibly usurping Supreme Court authority by essentialy engaging in rule-making
opinions.

Judge Campbell aso expressed his concern that the more opinions that the DCA issue, the
greater chance there isfor frivolous gppeds and possible abuse of the system by unscrupulous
atorneys. Thiswill increase the costs to their clients, particularly in civil cases. Unfortunately,
Florida hasits share of lawyers who will abuse the system, if permitted to do so. Judge Antoon
wondered what impact issuing written opinionsin many crimina cases would have given that the
current trend seems to favor the defendant by reversing the trial court. Judge Antoon wondered if
the DCA wrote in every case, would thistrend reverse itself. Since most PCA cases affirm the
tria court, logic holds that there would be a greater body of case law in favor of the sateif the
DCA wereto writein every case.
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Ms. Danidls cited the Peters |etter in which he stated that even an opinion without citation
authority would be preferable to a PCA decision. Ms. Danids stated that she felt that isaview
shared by many public defenders, the reason being that a least the case thet is cited as authority is
dill the law and one can il get in the ‘ pipeineg of review with a citation PCA.

Ms. Danidls mentioned that there is afedling among public defendersthat thereisa
disproportionate number of PCAs in first-degree murder cases where thereis alife sentence. Ms.
Danids noted that these cases have alot of issues associated with them similar to death-sentence
gppedls. Judge Campbell observed that he used to have arule that he would not PCA first-degree
murder cases. However, over the years, he has changed his position because in many instances
the evidence is overwhelming againg the gppelant and there was nothing done by the trid court
that would change the outcome of the case. Ms. Daniels suggested that there should be some
correlation between the length of sentence and the type of review (i.e., afirst-degree murder case
merits more atention or even awritten opinion, whereas a probation case would likely warrant
lessreview).

The committee then had a brief discussion on court costs. Mr. Onek observed that he would
forego forty opinions on court costs and take more on the issues. The committee agreed with
him. Judge Webster observed that the Simplification Act (see Chapter 938, Florida Statutes) has
created numerous procedural problems for the DCAs. Judge Webster stated that the First DCA
has written many more opinions on court costs since the passage of the Smplification Act then it
would ever want to. Judge Webster indicated that the issue of court costs has boiled down to a
question of whether the DCAs should guess about the Supreme Court’ s intention with regards to
its rule on court costs or, should the DCAs wait for the Supreme Court to overrule the Wood
Case, which held that imposing costs and attorneys fees without notice and ahearing is
fundamenta error.

The committee then reviewed the articles/papers section of the meeting materids. Mr. Elligett
began a discussion on party notification when recelving a PCA and the preclusion of Supreme
Court review of same by noting that perhaps aform could be devised which identifieswhy a case
received a PCA. For example, the form might contain a check-off box which indicates that this
case was affirmed because: error was not preserved; there was no reversible error; there was no
abuse of discretion; evidence exists which supports the verdict; etc. Thisform would not be
published and would go only to the litigants and lawyers who received the PCA. The receipt of
said form would not be grounds for Supreme Court review.

Judge Webgter indicated that he did not think that it would be too much more work for DCA
judgesiif the gppropriate body (e.g., the Rules of Judicid Administration Committee) were to
adopt arule that says whenever a DCA affirms without opinion they will identify from the list
below, by number, the basis for the decison. For example, it might read Affirmed, Rule XX,
(xxxx). Judge Webster cautioned that athough this might not take too much judicia time, he
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does not believe that it will satisfy litigants.  Judge Campbell observed that there might be some
problem getting a panel of three judges to agree on the reasons for the affirmance.

Judge Cope indicated that Judge Webster's suggestion is closely aigned with Mr. Krauss
proposa from the first meeting where he reviewed the 11th Circuit Court of Apped's check-off
form. The State of Georgiahasasmilar rule. Judge Webster opined if a panel cannot agree on
one reason, then they can amply lig al that gpply. Ms. Danidsindicated that it would be a grest
improvement from the public defender’ s perspective. Ms. Danids asked that even though this
form would be unpublished and therefore not have precedentia value, would it be admissible for
collatera apped purposes? Judge Cope and Judge Webster stated that they thought that it would
be. Judge Webster thought that even though it might be admissible, does not mean that it would
prevail.

Judge Antoon suggested that one effect of this proposa might be attorney exposure to clams
of mapractice. Judge Antoon commented that the current system protects attorneys from such
clams even though many apped s that are filed are without merit or frivolous. Mr. Elligett
related his experience a The Florida Bar’s 1997 mid-year meeting in Miami regarding the round
table discusson on PCAs in which the lawyers present were of the view that it is not the DCA
judge' sjob to protect mapracticing lawyers. Judge Webgter indicated that it might be hel pful for
the committee to devote some time to list the permissible reasons why a case might receive a
PCA and provide for same either on the PCA itsdf or in a separate document. Judge Webster
stated that he does not believe that the gppellate judiciary will be upset about such a proposal.
Mr. Elligett suggested that in addition to using this new check-off PCA form, the committee
should recommend to the IMC that the Supreme Court ask the legidature for additiona
judgeships.

The committee then had a discussion about the need for additiona DCAs and the current
workload per judge as those issues relate to the certification of new appellate judgeships to the
Florida Legidature. The committee aso discussed the potentia impact thet their
recommendations might have on the work and recommendations of the IMC’s Committee on
Appellate Workload. Judge Webster briefed the PCA Committee on the work of the Appellate
Workload Committee because heisamember of that committee.

Judge Cope and Judge Webster had a brief discussion as to which body, either the Appdllate
Rules Committee or the Rules of Judicid Adminigtration Committee, should review any
recommendations advanced by the PCA Committee. The discussion focused on procedure
versusjudicia adminigration issues. Judge Webster noted that one talks about the
adminigtration of how the court does its work rather than the procedure used by litigants and
lawyersin presenting issues to the court. Judge Campbell discussed the implications of the
Kroschell article and suggested that his proposal would affect the ddliberative process and
would thus be a Rule of Judicid Adminigtration issue. Judge Antoon related his experiencein
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Brevard County representing the Personndl Council of Brevard County and the possible impact
and consequences that open ddliberations have on the decision making process.

The committee then reviewed state responses to the committeg’ s questionnaire. The
committee noted that California has 50% more appdlate judges and only 10% more appellate
filings. The committee observed that one explanation for the differenceisthat California now has
private judges and that the appellate courts may not receive Workers Compensation or
Adminigrative Appeds. Ms. Danids observed that dl states responding have unpublished
opinions. The committee also reviewed the numbers for Texas and New Jersey. The committee
aso discussed the possible creetion of a statewide court of governmenta appedls. Judge
Campbell commented on the relationship between additiond judges, PCAs, and frivolous lawsuits
and noted that the use of PCAs would probably continue (unless mandated otherwise) as long as
frivolous lawsuits continue to be filed.

Judge Stone noted that heis not if favor of usng a PCA checklist as discussed earlier by the
committee. Specifically, Judge Stone stated that he does not believe that a checklist solves
anything. For example, if each judge on a 3-judge pand has a different reason why a case should
receive a PCA then you may have multiple checks. Judge Stone suggested that this does not offer
any more than a PCA because in a PCA one can rely on the briefs that have been filed. Mr.
Elligett responded by noting that regular appellate practitioner can probably figure out why the
received aPCA. He added that the checklist isfor the infrequent and inexperienced appellate
lawyer who needs to provide their client with some explanation asto why they lost. Judge Stone
suggested that he would rather write an opinion than use a checklist that does not represent the
views of the mgjority of the pandl. Judge Cope suggested that 2 of the 3 judges would have to
agree to any check-off.

Judge Antoon urged the committee to be cautious in their approach to using a checklist and
for them to make sure that they explore dl their optionsin thisregard. Judge Antoon suggested
that one unintended workload consequence of the PCA checklist might be access to the Supreme
Court viaanother appea. Mr. Elligett noted that another possible downside to the checklist is
that it may generate more petitions for rehearing. Judge Antoon urged the committee to be
cautious when comparing Florida s system of appdllate practice to other states and added that any
comparison must be made by reviewing Horidd s sysem in its totdity versus reviewing the
gppellate system of any other date in itstotality.

Ms. Daniels noted that Florida's appellate court system is unique in that it both dlows PCAs
and has an absolute prohibition on Supreme Court jurisdiction if thereisno opinion. Judge
Campbell noted that the ‘flip Sde' to that point is that Florida permits an apped in every case
whereas some states do not (e.g., Virginia). Judge Webster indicated that what the public
defenders want is some explanation as to why they lost, adding that public defenders are looking
for some sense that their case has been carefully considered.
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Judge Campbell emphasized that he did not believe that the *integrity of the process isat
issue because appelate judges are carefully chosen and are committed to their work. Judge
Campbdl| stated that the true reason for challenging PCAsis due to something else. Ms. Daniels
indicated that public defenders view PCAs as aworkload issue and an adminigtration of justice
issue. Judge Campbell added that it is his hope that through its process the committee does not
damage the integrity of the system. Judge Cope suggested that with regards to the checklist, the
committee put something down on paper before it makes any recommendation.

The committee then discussed the possibility of having a PCA forum at alater date perhaps at
The Horida Bar’ s mid-year meeting, in Miami, in January 1999. Ms. Danielsindicated that she
thought a forum would be helpful to many members of the bar and would give the committee the
opportunity to gauge the depth of feding held by many lawyersin Horida regarding the use of
PCAs. Judge Campbell stated that he would like to combine a public forum with a pand of
appd late experts to discuss the history and use of PCAs. Judge Webster observed that asimilar
approach used severd years earlier on merit selection and retention was well received. The
committee ingtructed saff to arrange a meeting for January 1999, in Miami.

The committee instructed staff to contact Professor Meador and former Chief Justice Grimes
about their avallability to participate as panel members. Judge Webster suggested that the
committee also identify anationa expert who has written specificaly on PCAs or affirmances
without opinion as a possible pandist. Judge Campbell suggested Karl West Anderson in that
regard. Judge Campbell asked the committee to advance the names of any possible pandiststo
geff.

A brief discussion on PCA data collection occurred. Staff was directed to advise the DCA
clerksregarding PCA data collection. The meeting was adjourned at 4:00 p.m.
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Per Curiam Affirmed Committee Meeting Three
Panel Discussion
Whitehall Room, Wyndham Hotel
Miami, Florida
January 20, 1999

Minutes

M ember s Present:

Judge Monterey Campbdl, [11, Chair
Judge Gerald B. Cope, Jr.

Judge Peter Webster

Judge John Antoon, I

Judge Barry Stone

Mr. Bernie McCabe

Ms. Nancy Daniels

Mr. Brian Onek

Mr. Raymond Thomeas Elligett

Mr. Robert Krauss

Panel Members:

Former Chief Justice Stephen H. Grimes, Supreme Court of FHorida, Retired

Former Chief Justice Alan C. Sundberg, Sr., Supreme Court of Forida, Retired

Judge Thomas H. Barkdull, Jr., Third Didtrict Court of Appedl, Retired

Judge William C. Owen, J., Fourth District Court of Apped, Retired

Justice Thomas E. Hallenhorst, State Court of Apped, Riversde, Cdifornia, Pane Moderator

Staff Present:

Mr. Gregory Y ouchock
Mr. Richard Cox
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Judge Campbell opened the meeting a 2:00 PM with an overview of the committee's charge
and an introduction of committee members. Judge Campbell reviewed the committee's work and
outlined the reasons for having a pand comprised of senior gppellate judges who could offer their
ingght into the use of Per Curiam Affirmed (PCA) decisionsin Horidas intermediate appellate
courts. Judge Campbell then introduced each pand member.

Jugtice Sundberg began the discussion by asking what is the purpose of ajudicia opinion.
Justice Sundberg indicated that judges issue written opinions to explicate their reasons for arriving
at adecison. Another reason isto advance jurisprudence. Further, the District Courts of Apped
(DCA) arelimited in their ability to explicate their decisons in aress of law where the Supreme
Court hasruled. Thus, one must decide where PCA decisions enter into this process. If the
decison is based on amechanica application of law, there is no reason to explicate. One criteria
for writing an opinion is to advance abody of law. Justice Sundberg indicated that the use of
PCAsisaqudity of work, rather than aworkload, issue. If their misson isto advance
jurisprudence, then it is unreasonable to expect DCA judges to write opinionsin every case.

Judge Barkdull echoed Justice Sundberg's remarks, stating that he believed when
recommending a PCA or written opinion to a three judge pand, his guiding principle was whether
the decison would impact the law in Horida. Judge Barkdull commented that he saw no
necessity to issue awritten opinion to reiterate established law. Approximately seven years ago,
Judge Barkdull noted that he became concerned about the increased percentage of cases receiving
PCAs, paticularly inthe crimind area. Many of these crimind PCAs came from collaterd issues
and sentencing guidelines. At the same time, filings had leveled off a the Third DCA. Judge
Barkdull stated that if awritten opinion was not going to change current law, then there was no
point in writing an opinion which would merdly redtate the law.

Justice Grimes opined that whether to write an opinion in a given case should not be dictated
by workload. However, if the rules are changed to require an opinion in every case, then
workload will be anissue. Justice Grimes reviewed DCA datigtics for the committee from 1983
to 1997 tracing the increase in appelate filings and PCAs for the period. He observed that at
present, DCA judges are writing 80 opinions per judge, per year, asgnificant number. Asa
practical matter, requiring judges to write opinions in every case may cause the number of
gppdlae judgesto triple, or dternatively, could reduce the quality of work and collegidity of the
court.

Judge Owen noted that hardly anyone cares whether or not a PCA isissued, unlessit istheir
case. With respect to writing opinions, Judge Owen observed that when he was on the appellate
bench, the practice was that unless there was something new in the law, or there was an
intervening condtitutional or statutory change justifying a new gpproach, awritten opinion should
not berequired. Thisis especidly true for fully-briefed cases. Judge Owen stated that he knows
of no instance where an opinion should have been written where a PCA was issued.
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Judge Campbe| summarized some of the mgor themes in the correspondence received thus
far by the committee. Judge Campbell noted that most of the correspondence is negative on the
use of PCAs. Three themes emerged from the correspondence. First, awritten opinion will
ensure further review. Second, opinions should be written to increase public trust and confidence
in the gppellate system.  Third, written opinions will avoid arbitrary decisons. Judge Campbell
cited one letter that said "PCA s threaten to destroy the integrity of the appellate process and are
indicative of nothing more than laziness on the court's part.”  Judge Campbell then turned the
meeting over to Justice Hollenhorst who acted as panel moderator.

Justice Hollenhorst began his remarks by talking about the legitimacy of the process. Heavy
volume for intermediate appellate courts is nothing new to Horida or other intermediate appellate
courts around the country. Nationally, typical responses are to add judges, add staff, curtail ora
argument, and issue short written opinions; the PCA being the shortest of all.

Justice Hollenhorst noted that there are problems associated with each approach. The biggest
problem with adding judges is the differing view on the law that each bringsto the bench. Thisis
especidly so where written opinions are required in each case (e.g., Cdifornia). Thistype of
scenario can actudly spawn more gppedls. The problem with adding staff is that judges become
mentors of assembly linejudice. In Cdifornia, judges spend as much time editing work from
daff asthey do writing opinions. Some states are now curtailing ord argument as one way to
address their workload. Ladtly, limiting opinion length is aso an option. Justice Hollenhorst
noted that federal courts have used limited opinionsfor years. Alterndively, in saeslike
Cdiforniathat require written opinions, they average approximately 12 pages. Thereisan
expectation of the legd culture that perpetuates this cycle. Another factor complicating matters
for intermediate gppdllate courts is the efficiency of trid courts. Trid courts can process cases
efficiently and in greaet numbers. Thisis not necessaily true for the intermediate gppellate
courts.

Justice Hollenhorst then asked panel membersfor their views on whether PCAsarea
legitimate way to dispose of cases with little merit. Justice Sundberg stated that he believes that
PCAsaea legitimate way to dispose of cases with little or no merit. Justice Sundberg
responded by noting that under FHorida's congtitution the Supreme Court is a court of limited
gppdlate jurisdiction, unlike the Cdifornia Supreme Court, which has certiorari review. Justice
Sundberg does not accept the argument that written opinions are needed in order to ensure
further review. Moreover, the further review provison is not recognized under Horidas
condtitutiona framework.

Justice Sundberg noted that he served on the 1979 Article V Review Commission which
looked a Supreme Court jurisdiction. The commission expressy stated thet for discretionary
review, there must be awritten decison. He observed that at the time, Supreme Court workload
was getting out of control. The premise behind the reasoning was that the DCAswould exercise
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the screening process to cull out only those cases deserving Supreme Court review. Justice
Sundberg disagreed with the assertion by some attorneys who contend that DCA judges will PCA
cases that they believe should not receive further review, noting that DCA judges and Supreme
Court justices take an oath to uphold the congtitution and it istheir job to judge cases on the
merits. He believesthat a PCA is dbsolutely alegitimate basis for the digposition of acase on

appedl.

Justice Grimes noted that parties are only entitled to one apped and the Supreme Court is
only right because it islast. Horidas DCA judges are extremdy competent. Justice Grimes
disagrees with the assertion that DCA judges will PCA a case because they do not want it to
receive further review. Moreover, Justice Grimes noted that it is his view that the DCA judges
are certifying more cases to the Supreme Court than they should. Many of these cases are "run of
the mill" and should probably be disposed of at the DCA. Justice Grimes agrees with Jugtice
Sundberg by noting that he does not subscribe to the ensuring further review argument. Hedso
believes that PCAs are a legitimate way to dispose of a case.

Jugtice Hollenhorst noted thet it is said that the gppearance of judtice is asimportant as justice
being done. Justice Hollenhorst asked the pand if the use of PCAs gives the image to the public
that justice is not being done? Judge Barkdull provided the panel with a historica perspective on
the use of PCAs by discussing the 1956 condtitutiond amendment creeating the DCAs.
Essentidly, the debate turned on whether the DCAs would be "way stops’ on the way to the
Supreme Court or would be courts of findity. It was agreed that the DCAs would be courts of
findity and would certify issues to the Supreme Court. It was only after this agreement thet the
Judicia Council and Legidature agreed to place the issue on the balot.

Judge Barkdull stated that it was never the intention that there would be a"two stop” appedl
processin Florida. Thetria courts established the facts, the DCASs corrected harmful judicia
error, and the Supreme Court tried to keep decisions consstent. Judge Barkdull noted that the
biggest disservice that the DCAS can do to the public isto delay the ultimate decison in their
case. Judge Barkdull opined that as a private practice attorney, he was opposed to the creation of
the DCAs because he was concerned that they would create further delay in the appea process.
He observed that it was ironic that he ended up serving asa DCA judge. He noted that he
understands how people fed when the lose. However, there dso many lawyers who are very
pleased with the use of PCAs. Judge Barkdull observed that the Supreme Court stated severa
years ago that the purpose of aDCA wasto answer the question presented with an opinion only if
the decison advancesthe law in Forida. That is the course of action that Judge Barkdull dways
tried to follow. Judge Barkdull opined that the philosophy behind the creation of the DCAsiIn
Floridais that they are designed to be courts of finality and to dispose of 98% of gppellate cases
filed. The purpose of the system was never to have two gpped's as a matter of right in Florida.
He further noted that PCAs are not a management tool and that DCA judges should only write
opinions to advance the jurisprudence of the date.
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Judge Owen discussed the impression that many lawyers may have regarding the gppearance
of justice when receiving aPCA. Many lawyers want an explanation and are frustrated when they
do not recelve one. One dternative to PCAs can aso be problematic, namely, unpublished
opinions. Unpublished opinions might help individud litigants know whether or not justice was
done, if one kegpsin mind that judtice is like beauty, that is, in the eye of the beholder. In any
case, ome litigants may fed better about the processif they are told why they lost.

Justice Sundberg indicated that a smilar debate took place in 1979 during meetings of the
ArticleV Commission. In essence, in 1979 there was a proposal before the commission that
would enable the Supreme Court to reach down and identify cases at the DCA level and sdlect
cases that they wished to hear. At the conclusion of extensive debate, the proposa was soundly
defeated.

Jugtice Hollenhorst then raised the issue of collatera review in crimind cases. He asked if
PCAs could be modified to note the reasons for the PCA, thus giving counsel an opportunity for
collatera review. Judge Owen suggested that in a sense it should be done. For example, if the
reason a case isreceiving a PCA is because an issue was not properly preserved at trid, thereisa
vaid basisto affirm. But it does not mean that an appellant should have the opportunity for
collatera review before the Supreme Court on the basis of ineffective assistance of counsd.

Justice Hollenhorst observed that the use of PCAs apparently differs from DCA to DCA in
Florida. He asked the pand whether there should be uniform guidelines or rules with regards to
their use that will apply uniformly acrossdidricts. Justice Grimes remarked that he did not
believe there should be specific rules as such. Heindicated thet it was possible for the DCAsto
get together and create a set of guidelinesin which certain types of cases would be the ones most
likely to receive aPCA. Even then, there will dways be exceptions. He concluded that there
redlly isno way to bind each DCA into thistype of practice.

Jugtice Grimes also mentioned the many variables that would impact this type of practice
including casdoad and judicia preference. For instance, Justice Grimes noted that he served on
the Second DCA, which had more PCAs than any other digtrict. He believes that such high use of
PCAs was primarily attributable to the fact that the Second DCA aso hed alarger crimina
caseload than any other digtrict. Criminal cases are more likely to receive a PCA. While
indicating that it may be useful to promote some form of guideines for the use of PCAsiIn
particular types of cases, he expressed the view that it should not be done categorically.

Justice Sundberg stated that he subscribes to the belief that judging is an art rather than a
science. That iswhy human beings do it and not computers. He noted that another variable
impacting this discussion is peer pressure, an important force on collegid courts. Justice
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Sundberg observed that it has been his experience from both sdes of the bench that judges want
to do the right thing. Judges will put pressure on each other to produce regularly.

Justice Hollenhorst addressed the old appellate axiom that: "It won't write, if it's not right.”
He noted that sometimes the exercise of writing an opinion hel ps define how the case should be
decided. Justice Hollenhorst then asked the panel to address two generd criticisms of PCAs. (1)
they allow judges who may be result oriented to dispose of cases rather than confront the ones
that should receive a written opinion; and (2) they are used by poor judges. Justice Sundberg
responded by noting that peer pressure will preclude cases ingppropriately receiving a PCA and
judges not fulfilling their workload requirements.

Judge Barkdull observed that unless the chief judge of adigtrict concludesthat ajudge is not
pulling his or her load, complaints to the Judicid Qudifications Commission (JQC) are not likely
to be entertained. Judge Barkdull indicated that chief judges brought Ssmilar ideas to the Supreme
Court to change the Rules of Judicid Adminigtration o that judges be responsive to internd
orders or requests of chief judges. If they were not, then the chief judge could bring the matter
before the JQC. Judge Barkdull agreed with the axiom if "it won't write, itsnot right," citing the
examples of casesthat were initidly set to receive written opinions by the three judge pand when
coming out of conference and were later PCAed when the judges concluded that the case would
not write. Judge Barkdull agreed with Justice Sundberg's comments that there is a tremendous
amount of peer pressure on the appe late bench to do the right thing. Justice Sundberg agreed
with Judge Barkdull's assessment thet if one cannot justify awritten opinion then the case should
receive a PCA.

The pand then took questions from the floor. An audience member noted that as an atorney
and litigant, he isinterested in reading decisions from the appellate court that gives reasons asto
why cases are decided. He noted that a PCA provides no reason or explanation to the litigant.
The attorney then opined that it was his belief that the gppellate court is the sngle most important
court because it isto render a decison as to the merit or non-merit of atria court'sdecison. The
attorney stated that he views the DCA roleis to render a decision and further that a PCA isnot a
decison. He suggested that at a minimum the gppellate courts owe the litigant's some clue asto

why they lost.

Judge Barkdull responded by noting that the purpose of the DCA isto correct harmful judicid
error. If an opinion is not written, then one must assume that the three member pand fdlt that: (1)
the issues raised by the appdlant did not rise to the level of harmful judicid error; and (2) it did
not warrant an opinion that would benefit the law in Horida. Judge Barkdull noted thet asa
litigant (having done agreat dedl of gppellate work prior to assuming the bench) he wanted a
prompt decison. Judge Barkdull echoed Justice Sundberg's earlier comment that it is understood
that the DCAs are courts of findity and stated that nothing about that implies that they need to
write on every case. Judge Barkdull noted that the rules of court state that it isincumbent upon
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the appdllant to raise harmful judicia error. A PCA isan opinion in which three judge concurred.
Thus, it isnot aunilaterd action. If one judge disagrees, then that judge is free to write an
opinion. Justice Sundberg then responded by noting that he has been alawyer longer than he was
ajudge and observed that he has done afair amount of appellate work. He expressed the view
that the DCAs ssimply cannot provide each litigant with an explanation as to why a case was logt
on gpped. Thisis especidly so because everyone who has lost a case at the tria court can appedl
tothe DCA. The DCAs cannot fulfill these aspirations, not because they are unreasonable, but
rather because they are impractical. Theissues of findity and prompt resolution of cases are dso
impacting the DCAsin this regard.

An audience member opined that a DCA pand that disposes of acaseviaaPCA leavesalot
to be desired from alitigant's perspective. The attorney observed that even a case citation would
be better than aPCA. The attorney suggested the adoption of arule stipulating that even though
acase citation isissued, it does not grant one leave to go to the Supreme Court. The attorney
suggested that from alitigant's perspective, it would make more sense to recelve some
explanation from the DCA so that they can understand the panel's reasoning and just as important,
can provide an explanation to their client. The attorney suggested that the end result is how the
public views this procedure. Maost appellate attorneys are not looking to go to the Supreme
Court, but they are looking for adecision. For many reasons, PCAs are not afair way to dispose
of an appellate case.

Another audience member observed that there are three reasons why judges use PCAs. One,
it limits jurisdiction to the Supreme Court. Two, PCAs are necessary because of judicia
workload at the appellate level. Three, the apped does not contain meritoriousissues. The
gpeaker took exception to points two and three. The audience member indicated that one of the
tasks of the committee isto quantify the extent of the PCA problem. The speaker then suggested
that the panel members were making contradictory statementsin thisregard. The speaker noted
that Justice Sundberg sees aworkload problem whereas Judge Barkdull believes otherwise.
Justice Grimes and Judge Owen seem to disagree about the issue as well.

The spesker asked Justice Hollenhorst about the rule in Cdifornia that requires that a written
opinion beissued in every case. Specificdly, the spesker wished to know how Cdifornia
gppellate judges are able to write opinions in each case with such large casdoads. Justice
Hollenhorst replied by noting that appellate judges in California handle between 100-200 cases
per year, depending on the didtrict. The average opinion length is approximately 10 pages. The
judges are maxed out in terms of workload, leading to growing morae problems. Thetrid courts
are becoming more efficient, thereby putting pressure on the gppellate courts. One issue under
discusson in Cdiforniais how to best use their law clerks. A large number of gppedsin
Cdiforniaarejurisdictiond. Cdifornia Rule 13 requires that lawyers identify "up front" the
jurisdictiona grounds for their gppeal. Consequently, alot of cases are identified early in the
gppelate process as to whether they quaify. Appellate rulesin Cdiforniaaso require areview
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within 90 days from the date of submission. This process helpsto filter out those cases that are
non appedable. Cdiforniaisthe only state that issues tentative opinions. In Cdifornia, the
appellate courts "front load" their case processing system. All opinions are drafted prior to ora
argument. Thus, the decison-making process is based upon the briefs submitted. Ora arguments
in essence become petitions for rehearing.

Ms. Daniels asked the pand their views on the pros and cons of unpublished opinions. All
cases processed by the gppellate courts in Cdifornia receive awritten opinion. Most opinions,
however, are not published. Career law clerks are of great assstance inthisarea. Justice
Hollenhorst acknowledged the ability of large law firms to access unpublished opinions but he
indicated that it did not bother him too much. Unpublished opinions are typically much shorter
than published opinions and they do help in terms of volume. Moreover, unpublished opinions
help to communicate answers to litigants which, in Justice Hollenhordt's opinion, iswhat the
gopellate processis dl about. In Cdifornia, approximately 8% of dl opinions are published. That
is the percentage of novel issues that come before the appellate courts.

Judtice Grimes stated that he would not use different criteriafor writing opinionsevenin a
high tech society with an Internet/CD Rom environment. Justice Grimes aso indicated thet he
would not write an opinion with any less careif it were not to be published and expressed
concerns about unpublished opinions that are directly contrary to other unpublished opinions.
Neither unpublished opinion can be cited. Legdly, the whole processis put up for grabs and has
the potentid for being adisagter. In Florida, litigants face the unique challenge of getting to the
Supreme Court. An unpublished opinion in direct conflict with a published opinion would not get
alitigant to the Supreme Court. Thus, thiswould not be a good solution to this problem.

An audience member chalenged the notion of gppellate courts creating "the appearance of
judtice”” Heindicated that neither the public nor winning parties to an gpped care whether a PCA
wasissued or not. Rather, it isusudly the losing party that cares.  The spesker suggested that
law clerks may wield too much influence in the gppelate process particularly through their
memorandum briefs to the judges. He asked whether it might be beneficid for judges to attempt
writing opinions as one way to address this perceived law clerk influence. Through this process
they could discover that the law clerk was incorrect in the andlysis of the law. Justice Sundberg
commented on the law clerk stuation by noting that at one point the Supreme Court, when
discussing its own jurisdiction, considered receiving open certiorari petitions. Severa other states
including California and the United States Supreme Court have this provison. The only way to
proceed using thistype of format would be to have lots of staff (law clerks) decide which cases
would receive certiorari. It creates adilemma, in that, to properly oversee those staff attorneys
(who have never been appointed or elected by anyone), the justices would have to spend an
inordinate amount of time supervisng them, hence leaving little time to write opinions. At that
time, the Supreme Court concluded that that was no way to conduct business. Justice
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Sundberg noted that it was his observation that the mgority of judges he served with did not rely
on bench memorandum to decide cases.

Anather questioner remarked that he agreed with an earlier comment that the use of PCAs
does speak to credibility for the appellate bench among practitioners of gppellate law. He
observed that a credibility gap exists between appellate judges and appdlate practitioners. The
divide comes from the time and cost in preparing an gpped from the attorney's perspective only
to receive a PCA, which provides no explanation. This leaves both the attorney and client
frustrated with alack of feedback and, more importantly, foreclosed from pursuing review in the
Supreme Court. PCAs aso preclude rehearings en banc. In short, it is very difficult to judtify to
your client why you recommended going forward with the apped if you receive no explanation
from the DCA. The PCA process dso impacts future clients. Lawyers must be able to help
clients evaluate their chances and to determineif their clients are right on the law, and whether or
not they will win. The credibility problem extends to future clientsin terms of their perceptions as
to whether or not the DCAs are reaching the merits of a case, particularly those decided by a
PCA.

The questioner asked the panel membersif they felt that additiona resources should be given
to the DCAs in hopes of reducing the number of PCAs. Justice Hollenhorst replied that no
ameliorative effort comes without aprice. Problems arise when one starts adding judges, saff,
or even additiond courthouses. The process of adding more staff tends to further remove judges
from the decison-making process. Judge Campbell indicated that a quantitative analys's of
PCAsismideading. He opined that it did not matter how many cases came before the DCAS, if
a case needed a written opinion it would receive one. Judge Barkdull noted that the two worst
things he has witnessed happening to the appdlate sysem in hislifetime are doing away with the
limitation of oral argument and the proliferation of law clerks. Asan appdlant, if you do not get
ord argument, you do not have as good a chance of getting areversa, since you have got to
convince one person on the pand to champion your cause. The latter removes from the
decisional process the person who was elected or appointed to make decisions. Judge Barkdull
opined that the product (written opinion) should be the work of the person who has the
commisson.

Another audience member wished the pand to address the use of standards and guiddines
when issuing aPCA. The speaker observed that the Eleventh Circuit federa court codifiesthe
grounds for issuance of aPCA. The speaker opined that he did not understand why anybody
would oppose arule codifying what a PCA means and making it the same for al five DCAs. The
questioner wished to know if PCAs could be more meaningful and he cited correspondence to the
committee from Judge Chris Altenbernd, Second DCA. Judge Altenbernd commented the use of
notations attached to the PCA to provide some explanation to Bar members. The speaker
suggested that such notations would be easy to execute and require little or no additiona work on
behdf of the court. Judge Barkdull noted that the Supreme Court has never been petitioned for
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such arule and observed that the Altenbernd proposal might work in some cases, but not
necessarily dl. Thisisespecidly true for cases with multiple issues on apped. Judge Barkdull
added that in many cases it would be difficult to make that process work.

Judge Cope asked Justice Hollenhorst about Cdifornias jurisdiction for the Supreme Court
and the rehearing rule for gppdlate courts. Justice Hollenhorst indicated thet the Cdifornia
Supreme Court has jurisdiction over any case that comes before the gppellate courts on the basis
of granting petitions for review. In redlity, few petitions are granted. The Supreme Court
reviews 150 petitions for certiorari each week. California has a statute that requires the appellate
court to dispose of al issuesraised on appeal. They can not dispose of issues that were not raised
on appedl. Frequently, a court will find an issue that is necessary to discuss but was not raised on
apped, yet isgermaneto the case. A letter istypicaly sent to the appelant asking an amended
brief to be filed with the court, which then becomes automatic grounds for rehearing. The
Supreme Court can then hear the case under its discretionary review authority.

In his parting comments, Judge Owen stated the he was both empathetic and sympathetic to a
number of the views expressed by audience members. Judge Owen suggested that courts need to
give serious condderation to enacting a rule which provides for some explanation asto PCAS.
This should not change ether the qudity of their work or their workload. Judge Barkdull asked
Judtice Grimes a question about the Article V Commisson, specificaly, whether the commission
made a recommendation that a person who receives an adverse PCA can reguest the court to
point out if there was conflict with another DCA. Justice Grimes indicated that he did not recall
anyone filing a petition with the Supreme Court asking for same. Judge Campbell then read the
proposed Article VV recommendation.

Tom Elligett asked Jugtice Hollenhorst about the 150 petitions for certiorari thet are reviewed
each week. He wished to know whether law clerks were part of the review process. Justice
Hollenhorst indicated that there were teams of law clerks who reviewed the petitions. Judge
Cope then commented on Californias post conviction rdlief process. In Cdiforniasuch cases
come before the gppellate court on a petition for habeas corpus. Those petitions can be denied if
warranted. However, the court writes an opinion in each instance. Justice Hollenhorst expressed
his views on tentative opinions. He estimated that 50-60% of these lawyers know that they are
going to lose and submit their request for ord argument based on these tentative opinions. They
recognize that there is no way they will be granted ord argument. Mr. Onek replied by noting
that lawyers want to learn. If there isno opinion, then the lawyers are not learning. Mr. Onek
opined that if the appellate courts reversed trid court decisions without explanation the trid court
judges would not tolerate it. Mr. Onek stated thet trid lawyers want the same explanation. Trid
lawyers want to learn, they want to see what error they made (e.g., preservation of error). Mr.
Onek stated that the body of jurisprudence is not advanced by the use of PCAs.
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Judtice Grimes responded that most lawyers do not believe that they arefiling frivolous
gopeds, however, many are misaken. Many lawyers know they are filing frivolous gppeds, yet
they do so anyway. Judtice Grimesindicated that this is more understandable in crimina matters
than in civil and compared such vociferous attacks on the use of PCAs by the Bar with putting the
cart before the horse. He noted that through this effort it appears that we are attempting to police
the courts before we police the Bar.  Jugtice Grimes asked how should the DCAs handle frivolous
appeal s without the use of PCAs.

Jugtice Hollenhorst commented on an earlier remark about the non-communicative nature of
PCAs. Evenin Cdifornia, where the appdlate courts are required to write opinionsin al cases,
judges are dlill criticized by the Bar. There exists a srong belief among lawyersthat any lossis
not based on the merits. Justice Hollenhorst stated that he has been an appellate judge for ten
years. Over the last severd years, he has stopped using the phrase "the gpped lacked merit” in his
written opinions. Merit-less gppeals arefiled in Californiajust asthey are in Florida, however,
most lawyers, are trying to make a decent gppellate argument.

Tom Elligett asked Justice Hollenhorst about the issuance of tentative opinions, specificaly,
once oneisissued and the parties appear for ord argument, what are the percentage of tentative
opinionsthat are reversed. Justice Hollenhorst referred Mr. Elligett to hislaw review article.
Nancy Danids asked Jugtice Hollenhorst how Cdlifornia handles the problem of conflicting,
unpublished opinions. Jugtice Hollenhorst stated that everyone benefits from the systematic and
reasoned development of the law. The law should not be developed on the basis of exception.
This creates a bizarre application of the law which can then create bad law for the sate. Jugtice
Hollenhorst sad that the axiom "it won't write, if it's not right" goplies to unpublished opinions as
well.

Another audience member stated that he would be happy with either athree to four sentence
explanation or a check-off system. This lawyer indicated that he would like to know why he logt.
Having received hundreds of PCAS, he argued that anything would be better than aPCA. He
cited some cases which origindly receilved a PCA at the gppellate levd but were subsequently
reversed by the Supreme Court. The speaker noted that the extensive use of PCAs by the DCAs
gives a bad gppearance to the appellate courts. That concluded the pandl discussion.

The committee discussed the need for the continuation of PCA data from each DCA clerk's
office. The committee agreed to extend the data collection period through June 1999, which will
provide for one year'sworth of data. The committee discussed their next meseting date, which
would likely bein March, in Tallahassee. The meeting adjourned at 4:45 p.m.
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Staff Present:

Mr. Gregory Y ouchock
Mr. Richard Cox

Judge Campbell began the meeting by reviewing the January 20 pand discusson hdd in
Miami at the Florida Bar's Mid-Y ear meeting. Judge Campbell conveyed comments made by

Judge Barkdull (a panel participant) to him regarding the fact that the Dade County Appellate Bar
isvery active. Judge Barkdull interpreted the small turnout at the pand discusson asan
indication that there is disinterest, on behdf of the Bar, to the use of Per Curiam Affirmed (PCA)
decisons by the Digtrict Courts of Apped (DCA). Ms. Daniels observed that she did not
necessarily agree with Judge Barkdull's observation given the large amount of correspondence to
the committee criticizing PCAs and further noted, on another matter, that she needed more
information on unpublished opinions.

Judge Webster indicated that he was inclined to agree with Judge Barkdull's observation and
added that he was amazed at the lack of attendance. Judge Webster noted that while thereisa
smdl minority of lawvyerswho find PCAs distasteful, they are d <o likely to be lavyers who do not
regularly practice appellate law. Judge Webster stated that he did not believe that most appellate
practitioners are bothered by the use of PCAs. With regards to correspondence received by the
committee, Judge Webster observed that considering the total number of attorneys practicing
gppellate law in Horida, the number of |etters was not that greet.

Judge Webgter stated that the public defender offices are unique because they do most of the
crimina appellate work in the state. Moreover, their problem is not common to everyone. One
key public defender problem is affirmances without opinions when an issue is not preserved at
trid. Judge Webster opined that the public defender Stuation is a distinct and legitimate problem
separate from the those identified in the correspondence and could perhaps be resolved without
having to upsat the whole system.

Asaprivate lawyer, Tom Elligett remarked that most of the criticism of PCAsthat he hearsis
from lawyers who do one or two gpped s per year. According to Mr. Elligett, many lawyers
profess not to understand why their appeals received a PCA. In response to this perceived
problem, he and Mr. Krauss developed a checklist for committee review. The checklist would
provide the lawyer with a brief explanation and provide minima work to the court. Mr. Elligett
mentioned that some | egitimate concerns have been raised; he cited a recent Fourth DCA case
which origindly received a PCA, but then on amotion for rehearing en banc received afull
written opinion by the court.
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Mr. Elligett reviewed comments made by Jugtice Hollenhorst of Cdifornia (lso a member of
the Miami pand) in which he indicated that al casesin Cdiforniareceive awritten opinion. Mr.
Elligett expressed concern that under the California scenario much of the work and discretion is
delegated to law clerks with judges only providing oversight. Although Mr. Elligett noted that
Florida has many excellent law clerks, he would prefer to have his case reviewed and decided by a
judge.

Judge Cope, while acknowledging his respect for Judge Barkdull, nonethel ess disagreed with
his observation that alack of Bar attendance at the January 20 pand discussion indicated that all
iswell with the use of PCAs. Attorneys are busy and scheduling time playsalargerolein
whether or not they may be able to attend a meeting. Judge Cope remarked that he hoped that
the work of the committee is not dictated by opinion polls or atendance & Bar mesetings.

Rather, Judge Cope noted that reasoned arguments have been brought to the committee' s
attention and that they should be addressed accordingly.

Judge Cope felt that the pand discusson was very helpful primarily because it gaveriseto
Judge Owen's | etter (also apanel participant). Judge Cope indicated that he will recommend that
the committee adopt the Owen letter asits postion. The panel discussion dso illusirated the
polar opposites where Cdiforniajudges are mandated to write in every case and FHorida judges
write only when the case sets a precedent. Judge Cope expressed his belief that the Owen letter is
in the middle of these extremes and is essentialy the American Bar Association (ABA) standard
on theissuing of written opinions.

In essence, the ABA standard says that courts are a publicly funded branch of government,
they are in the business of issuing "reasoned” decisions, and that litigants on appedls as a matters
of right should receive an explanation as to how and why their case was decided by the court. In
essence, the standard provides that a statement of reason should be provided by the court in al
gppeds as amatter of right. The mgority view throughout the country is the ABA standard,
which is not the standard currently used in Florida. Florida's standard is that judges write only for
precedentia reasons. Judge Cope reiterated that in his opinion, the most positive result from the
panel discussion was Judge Owen's |etter.

Mr. McCabe suggested that from the perspective of atria lawyer, Judge Cope's argument that
an apped as amatter of right which leadsto aparties right to good reasons seems incons stent
with common sense. Appeds as amatter of right means that attorneys can apped whether they
have any reason to or not. However, lawyers and judges are constrained to find abasis for an
apped. In response, Judge Cope noted that he meant to say 'fully-briefed' appedls rather than
Anders briefs or smilar gppedls. Mr. McCabe noted that many appedls are filed knowing that
thereisnot ahint of reversble error. Further, much of the correspondence to the committee
suggests that the attorney contends that precedent was wrong and they want to change
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the law even though the law was clearly againgt them. Even under that circumstance thereis no
reason to write an opinion, according to Mr. McCabe.

Judge Antoon stated that when we look at Florida's judiciary, whether within this context or
any other, we must look at the overdl quality that exists. Judge Antoon opined that no other
date has the quality of judges as Florida. The use of District Courts of Appedls (DCA) as courts
of findity was contemplated by those who established them. By design, DCAs are not designed
to provide further review in al cases.

Mr. Onek noted that like Mr. McCabe heisatria lawyer and his perspective derives from the
fact that there are not that many trids. Consequently, what the trid lawyer islooking for from an
gppellate court is areasoned explanation as to why they are wrong with regards to legitimate
issues. For example, either an evidentiary ruling or some other issue has been appeded and the
attorney needsto know it has no merit. Lawyers are asking for opinions from the court on issues
rased during thetrid. Mr. Onek opined that judges are being put on the spot during atrid and
they do not have time to research many issues prior to making aruling. Mr. Onek added that
many times, trid judges are making the wrong decison. Thus, lawyers are asking for opinions on
trial issues, not Anders briefs or 3.850 issues. Mr. Onek suggested that judges should write on
every issue that might result in areversd.

Judge Webgter suggested that one of the problemsthat trid lawyers have isthat they do not
understand the concept of standard of review. Ninety percent of the issues raised on apped relate
to the abuse of discretion sandard. Thetest in Floridafor abuse of discretion is, whether any
reasonable person could have reached the result the trid judge reached. If so, thenitisnot an
abuse of discretion. It is not a question of whether one disagrees with the trid judge; hence, itisa
very onerous burden to carry. Therefore, many appellate judges are of the opinion thet there is
little to be gained by the appellate court writing an opinion that Sates that the trid court did not
abuseitsdiscretion. Further, evidentiary issues involve abuse of discretion issues most of the
time. Judge Webster indicated that most evidentiary questions are section 90.403, Florida
Statutes, issues, namely, does the prejudice of dlowing it in outweigh its relevance. Mr. Onek
noted that trid judges are making evidentiary decisions during trid that he believes are incorrect.
Therefore, heislooking to the gppellate court to provide guidance and explanation asto the
correctness of the decisons.

Judge Cope again referred the committee to Judge Owen's letter and the ABA standard which
dates that, the extent to which an appellate court explainsits reasonsis discretionary. He
observed that the flaw in the Cdlifornia system is that they write on every issue resulting in an
average opinion length of ten pages. What the ABA standard and Judge Owen are saying is, that
if the caseisdisposed of by an exigting precedent can be affirmed on that authority. How much to
say isthen left to the appellate judge's discretion when gtating the grounds on which the ruling is
made. Judge Owen is not suggesting the Cdifornia system.
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Judge Campbd| indicated that he did not find alot to disagree with in Judge Owen's | etter.
However, he does have concerns about the committee sending a message to one portion of
Horidasjudiciary by suggesting that the manner in which they are doing their job is suspect.

Judge Campbdl| indicated that he is absolutely convinced that his colleagues on the gppellate
bench and dl of the appellate judges he has had the privilege of knowing over the last 20 years are
gtriving conscientioudly to do the job they were sworn to do.

Judge Campbell reviewed a portion of the Owen letter suggesting that appellate judges,
litigants, and their counsd have a legitimate need for some insght into the court's reasoning.
Judges should be encouraged, without being mandated, to strive to meet that need. Judge
Campbell opined that Floridas appdlate judges are doing so now, where the need has been
demondtrated. Judge Campbell reminded the committee that sometimes we forget that thereisa
burden on the appdlant to demondirate reversible error. Moreover, there is a presumption of
correctness in relation to action taken by the trid court. Judge Campbell indicated that he was
concerned that any committee recommendations not impugn the judges serving on DCAs.

Ms. Daniels sated that she believes that most lawyers believe that the DCA judges are acting
in good faith and that the use of PCAsisaworkload issue. Ms. Daniels, however, echoed Judge
Cope's earlier argument that the litigants deserve some explanation as to the outcome of their
case. Ms Danidsindicated that sheis referring to fully briefed gppedls. 1n addition, the total
number of crimind filings statewide dwarfs the number of appeds. She suggested that anon-
published opinion could help the litigant to understand the court's reasoning. They would not
further the law nor set precedent. Ms. Danidls observed that she selected a recent volume of the
reporter for review and found that of the 500-600 cases included, approximately 70 opinions were
non-precedentid in their context.

Judge Webster noted that it is not the predominate view to write opinionsin every case a the
federd level dthough the ABA standard suggests otherwise for Sate gppellate courts. Judge
Webster observed that nationdly, there are severa prominent federa appellate judges who are of
the view that there is only one proper way to dispose of 90% of cases on gpped, that is, via
affirmances without opinion.

Judge Webgter agreed that Florida could produce non-published opinions, but not without
incurring the attendant problems that Cdiforniais experiencing. However, the other issueis
expense, specificaly, the expense of reducing the number of appropriate appeds of merit per
judge. Appellate judges cannot reasonably be expected to process 250 cases each per year if they
are expected to write an opinion in every case. The necessary result would be law clerks writing
opinions. Lagly, Judge Webster noted that Judge PeatriciaWald of the Didtrict of Columbia
Circuit believes that the average federd judge can not write more than 60 opinionsin ayear, and
that iswith three law clerks. Judge Webster speculated that the average State appellate judgein
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Florida writes between 80-100 opinions ayear. He aso noted that some gppellate judgesin
Florida make more use of their law clerks than others.

Judge Antoon observed that he has witnessed an increase in the number of ‘junk’ (e.g., one
paragraph or citation) opinions coming out of the DCAs. He believes that the increase may bein
response to the work of this committee. Some judges have told Judge Antoon that the writing of
brief opinions will satisfy the critics of PCAs. Judge Antoon indicated thet in select instances,
life or mandatory sentences, he will write a brief opinion so that the appellant will have a chance
a further review. Judge Antoon added that it is difficult for him to understand the criticism of
PCAsin fully briefed cases where oral argument has occurred. The issues are clearly ddinegted
and discussed and there should be an understanding of how the case was resolved, even without
an opinion. Judge Antoon stated that it is difficult to understand those who say they need to
know the court's reasoning when they have a brief, an answer brief, and areply brief at their

disposal.

Mr. Onek responded by paraphrasing those letters received by the committee where the
attorneys suggest that they need a written opinion because they want to keep learning. Judge
Antoon replied that today's appellate lawyer isinundated with information on aweekly bass, so
much o, that it is difficult to imagine how one could reed it dl. Judge Antoon stated that he
believes that one result of dl thisinformation overload is aloss of gifted appdlae lavyers who
are leaving the field because they cannot keep pace with the endless stream of informetion.

Judge Campbd| remarked that writing opinionsin cases where the defendant gets alife
sentence has been a struggle for him. For along time as a new gppellate judge he took the
position that he would write an opinion in dl trids where alife sentence isimposed. However,
over time, he redlized that his position was unfair to those defendants who got a sentence other
than a life sentence but who nonetheless could be facing 20 years or S0 in state prison.  Further,
he aso concluded that often times life sentence cases did not deserve an opinion.  Judge Camphbell
aso noted that intermediate appellate courts have a specia problem when three judge panels write
‘throw away' opinions. Problems may be created for the remainder of the court, possibly resulting
in less collegidity.

Judge Cope opined that a decision to write an opinion or not is often |eft to the initiating
judge. He again referred to the Owen letter where Judge Owen discusses including a'statement
of reason’ where appropriate as an aspirationa god for judges. A discusson of uniformity of
opinions across DCAsfollowed. The diversity of legd cultures among DCAs was recognized as a
good thing and not something that anyone would want to see diminished. As an example, the
committee discussed the variation in the granting of ora argument from court to court.

Peggy Horvath provided the committee with areview of the work of the Court of Appeds
Committee on Performance and Accountability. Ms. Horvath cited Article 11, Section 19 of the
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Florida Condtitution which mandates thet the judicid branch have a qudity management and
accountability program. In response, the Supreme Court established the above-named committee,
which has ajudge from each DCA, two attorneys and two trid judges. The focus of the
committee work has been to answer three questions: (1) for what are the DCAs accountable; (2)
to whom are they accountable; and (3) how can indicators or performance measurements be
established, using both quantitative and quditative information. Presently, Floridais the only

date engaged in this effort.

The committee has nearly completed amission statement for the DCAs. The commiittee is
trying to establish performance indicators relative to DCA jurisdiction, namely the way in which
cases are processed and how decisions are made. The committee believes that the district courts
are accountable to the public, the Supreme Court, and to the legidature, the latter in relation to
the requirement of performance-based budgeting. The committee has spent considerable time
discussng judicia branch independence, concluding that for those mattersthat fal under the
condtitutiond purview and are directly wed to the mission of the gppellate courts the DCAs are
only accountable to the judicid branch. The only matters for which the DCAs should be
accountable to the legidature under performance-based budgeting are those known as programs.
However, most of what the DCAs do does not fal under the definition of a program.

The committee's decisions are based largely on data supplied to the Office of the State Courts
Administrator by each DCA clerk. Florida's data has been compared to that of other states;
preliminary observations are that Florida's appellate courts compare favorably.  The committee
is reviewing the current workload standard used in the certification process for new judgeships.
The committee is dso developing astandard set of definitions for a case classification mode that
identifies key eventsin gppellate cases. Thiswill hopefully establish uniformity in reporting
across DCAs. The DCA clerks have been actively involved in this process. The new case
management system will be able to produce management reports using thisdata. A brief
discussion of weighted caseload occurred. Ms. Horvath and Mr. Conrad reviewed a set of
appd late data extracted from the case management system, which data, had been distributed to
the committee.

Tom Hall provided the committee with an overview of the data collection problems that exist
with the former case management system. The data varies consderably by DCA under the
former case management system, hampering any comparisons across DCAs. Tom Hadl then
began a discussion of the new case classfication system. Currently, thereis grest disparity
between DCAs in terms of how cases are classified. The DCA clerks and the 'set-up' clerks
(thosewho initidly classfy cases) have been meeting regularly to establish a new classfication
system. The new system is Windows-based with pull-down menu screens. The new case
management system is capable of producing reports specific to atype of case, agency, or other
quaifying festure. For example, dl adminidrative casesfiled by a particular agency can be
obtained, as can the number of PCAs by casetype. However, disposition categories are till to be
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refined. For example, the committee has not reached a decision as to whether judgment and
sentence should be combined or separated. A key characterigtic of the new system isthat cases
areforced into certain categories upon filing.

Clyde Conrad provided the committee with an overview of the new appellate case
management system. Concomitant with the ingtallation and testing of the new system, there has
been alarge effort to 'clean’ the existing database. The new system will have the capability to
run numerous types of reports. By forcing the set-up clerk to use only certain designated
categories, the new system will be able to generate uniform data across DCAS, which is
important for comparison purposes. Currently, most reports produced from the old system are
done manudly. Theinddlation isoccurring incrementaly. All DCAs are expected to be online
by October 1999. The committee discussed the differencesin data collection across states for
intermediate courts of gppea and how those differences make it difficult to compare
juridictions.

The committee reviewed the appellate data included in the agenda packet. 1t was noted that
the table using historicd PCA data needed to be amended to include crimina PCAs. Judge Cope
indicated that by andlyzing the historical data the committee is attempting to determine if thereis
any relaionship between the growth in appdlate filings and crimind PCAs. The committee
discussed the gpparent increase in post-conviction matters over the last severd years, noting that
the number of civil PCAs seemed high. Judge Webster discussed the impact of mediation on the
disposition of civil cases at both the trid and appellate level.

Because of their amilarities, the committee combined the Owen |etter, Cope proposal, and
Elligett and Krause proposd into one discusson. Tom Elligett observed that the Owen |etter
lendsitsdf to a"check-list" type format. Mr. Elligeit then provided the committee with some
examples of how it might work. One issue was whether or not to flood the reporters with dl of
these opinions.  Judge Antoon opined that one or two paragraph citation PCAs do more damage
to the dignity of the court then does a check-list for PCAs. Mr. Krauss suggested that any change
that he and Mr. Elligett were recommending would essentidly be achange to an exigting rule.
Under the rule, the court could cite to the relevant provision for its reason when disposing of a
caseviaaPCA. Mr. Elligett indicated that the check-list would be available to the parties upon
request but that the information would not be published. Judge Cope observed that this proposal
would be the functiona equivaent of a citation PCA under the current system.

Mr. McCabe asked whether the purpose of acheck-list PCA isfor lawyersto be able to tell
ther clientswhy they logt, or if it will be used as a mechaniam for further review in those cases
with meritoriousissues. If it isthe latter, Mr. McCabe suggested that it could be accomplished
through the rehearing process, which is essentidly the Article V Task Force recommendation
included within the Cope proposal. The committee discussed whether or not the gppellate court
has aduty to tell the lawyers why they lost. Judge Webster suggested that a smple solution
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would be to amend the motion for rehearing rule to alow the mation to include a tatement that
the attorney believes there is a meritorious argument worthy of rehearing and the attorney
requests an opinion. Judge Cope opined that the importance of placing this changein therule is
to get the lawyers to specificdly cite the reason for the request for an opinion. Mr. Krauss noted
that one of the problems with the current rehearing rule isits ambiguity; atorneys are hesitant to
use it because they are uncertain as to what might have been overlooked by the court. The
committee discussed the potentia abuse of motions for rehearing. Judge Webster observed that
there is probably more abuse on the civil side. The committee agreed that they had consensus for
incorporating the Article V Task Force recommendation in the motion for rehearing rule.

The committee discussed the potentid problems with a three judge pandl using a check-lis.
Essentidly, one of the key problemsis the many different reasons why members of the pandl
might fed the decison should be affirmed. A lack of unanimity by the pand could leed to a
"dippery dope” Mr. Krauss outlined the reasons militating against changing the current PCA
system. He indicated that the only reason that he advocates the potential use of acheck-lististo
maintain public trust and confidence in the system.  Judge Campbell noted that most information
framing the issue of public trust and confidence comes from the media. Judge Campbel| stated
that the Judicid Management Council (IMC) has had smilar conversations recently about this
issue and is developing a strategy to effect public trust and confidence in the branch. Judge
Campbd| indicated that opinions from the DCAs will not shape public opinion.

The committee discussed the causes undermining public trust and confidence in thejudicia
branch. Mr. Elligett offered an example as to why the check-list might be important, which is that
it demongtrates to the litigants that the matter has been considered. Thiswould preclude
attorneys from then stating that their case or argument was not considered by the pand. Ms.
Danids reviewed quotes from correspondence received by the committee from lawyers
throughout the state. Ms. Daniels and Mr. Elligett discussed the mechanics of how a check-list
might be employed. Ms. Daniels cautioned the committee that she did not want to lose any
condtitutional protections that are currently in effect.

The committee reiterated that there was consensus on the adopting the Article V Task Force
recommendation which would permit requesting an opinion from the DCA on amotion for
rehearing, which could then be the basis for further review by the Supreme Court. The committee
aso discussed the additiona burden of including arequest for a certified question. Judge Webster
indicated that one way to address this problem would be to amend the rehearing rule to ded with
conflict requests. Judge Campbell asked Judge Webster, Ms. Daniels, and Mr. Elligett to draft a
proposa addressing the rehearing rule and the wording of the Article V Task Force
recommendation for consderation at the committee's June meeting. The committee discussed the
use of sanctions againgt lawyers who file frivolous motions for rehearing.
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Judge Cope provided the committee a summary of histhoughts on the Owen letter. In
principle, he believes that adopting some sort of a summary affirmance rule that would enumerate
repetitive Stuations for affirmance would be agood ideg, thus disagreeing with point five of the
Owen letter. Judge Cope noted that the publish do not publish issue engenders alot of
controversy. Each systemn has some imperfection. The check-list issue should be treated like a
citation PCA, and that type of an affirmance should not be published. In essence, what the Owen
letter is describing in points one through four isthe ABA standard.  In fully briefed cases litigants
are entitled to some statement of reasons from the court, the extent of which should be left
discretionary with the judge. This should not be a mandate, rather it should be aspirationd.
Judge Cope concluded that the committee should adopt the Owen |etter through the examples
included within point four.

Judge Campbell read remarks from Judge Stone recommending the use of a check-list to the
DCA judges. Judge Stone believes that rather than recommending that there be a requirement to
attach a check-off ligt, we should smply recommend supplying alist of the dternative provisons
(that would have appeared in the check-off list) to dl DCA judges with a suggestion that they
may want to consider inserting one or more of the appropriate dausesin lieu of amply stating
"affirmed.” Judge Campbell suggested that one way to handle this issue would be to dedicate one
hour at the beginning of each DCA Educational Conference devoted to this subject. Thiswould
dlow for a discussion among the judges on how best to implement these suggestions.

Mr. McCabe suggested amending the appellate rules to provide for those circumstances where
aPCA isappropriate. The court could then cite to the rule when issuing aPCA. The committee
discussed the appropriate level of response by the court to the litigants, using the Owen letter asa
guide. The committee then discussed the awkwardness of PCAs with dissenting opinions and
how it may affect the collegidity of the court. Judge Antoon cautioned the committee about the
negative consequences of junk’ opinions on lawyers and especidly the law.

The committee discussed some of the digposition practices of gppellate courts in states other
than Florida. Mr. McCabe restated his beief that the check-list is a dippery dope and that the
committee should only advance the Article V Task Force recommendation. The committee then
discussed the role of the DCA in derting counsd to unpreserved errors.

Judge Campbel| asked that any committee member with a specific proposd other than the
ArticleV issue put it in aform for consideration by the committee at the June 23 meeting of the
committee. The committee will address and dispose of each at that time. Judge Cope expressed
his hope that some form of aspirationa statement would be part of the committeg's final product.
He asked the committee for their help in carving out common ground so that a consensus might
be reached.
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The next meeting of the committee will be Wednesday morning, June 23, 1999, at the Boca
Raton Resort and Club, in conjunction with The Florida Bar's annua mesting. Judge Campbell
expressed his hope that each member of the committee would get to vote on the committegs find
recommendations, whether present or not.

The meseting adjourned at 12:30 p.m.

Meeting Four Appendix L-40



Judicial Management Council

Committee on Per Curiam Affirmed Decisions

Judicial

MANAGEMENT

Per Curiam Affirmed Committee M eeting Five
Boca Raton Resort and Club
Verandalll Meeting Room

Boca Raton, Florida

Members Present:

Judge Monterey Campbdl, 111, Chair
Judge Gerad B. Cope, Jr.

Judge Peter Webster

Judge Barry Stone

Mr. Bernie McCabe

Ms. Nancy Danids

Mr. Brian Onek

Mr. Raymond Thomas Elligett

Mr. Robert Krauss

Members Absent:
Judge John Antoon, I
Guests:

Judge James C. Dauksch, Jr., Fifth DCA
Judge Charles M. Harris, Fifth DCA

10:00 am-2:00 PM
June 23, 1999

Meeting Five

Appendix L-41



Judicial Management Council Committee on Per Curiam Affirmed Decisions
.../}

Staff:

Mr. Gregory Y ouchock

Judge Campbell began the meeting by welcoming Judge Harris and Judge Dauksch. Judge
Campbe| read the committee charge to help frame the meeting's discusson. The committee then
began discusson of the subcommittee proposal amending rule 9.330(a), Florida Rule of Appdllate
Procedure. The subcommittee proposa closely mirrors asimilar proposal advocated by thel995
Article V Task Force. Judge Webgter, presenting the proposal by referring the committee to the
agenda packet, noted that the proposed language would follow the last sentence of current rule
9.330(3).

Judge Webster then addressed Judge Cope's proposed amendments to the subcommittee
proposa. Judge Webster noted that he saw little difference between the words "rehear” or
"clarify” under the Cope proposa and had no problem with that aspect of the Cope amendment,
other than to note that with a PCA there is nothing to clarify. Judge Webster expressed concern
regarding the remaining part of the Cope amendment which would permit arehearing where a
written opinion isissued. Judge Webster observed that this aspect of the Cope proposa exceeds
the scope of the committegs charge. Moreover, he indicated that litigants are not reluctant to
engagein this process a present. Lastly, Judge Webster argued that the proposed statement that
the requesting lawyer is required to Sign does not make sense where a written opinion aready
exigs.

Judge Campbell and Judge Webster discussed a modification to the subcommittee proposal
griking the words "rehear the case and" currently found on line three, paragraph one. Judge
Webgter noted that since the subcommittee proposa will be located in the rehearing rule, there is
no reason to say "rehear the case.” Judge Webster indicated that this would smplify the proposa
and diminate the semantic conflict of usng theterm rehear. The committee then discussed the
merits and implications of the proposal. Judge Stone noted that there gppears to be some
differences among the DCAs as to whether amotion for rehearing may be filed once a PCA has
been issued. Judge Stone further observed that there appears to be alack of clarity asto the
ethics of requesting a motion for rehearing upon receiving a PCA. He indicated that it was his
opinion thet it is gppropriate for an atorney to file amotion for rehearing upon receiving a PCA
and that the court will rule on the motion.

Judge Webster observed that the subcommittee proposal is drafted to codify
Recommendation # 15 of the 1995 Article V Task Force. Judge Webster noted that the Article V
recommendation was drafted to narrow the permissible scope of rehearing requests following the
receipt of aPCA. The attorney is required to state his or her good faith belief asto why the
Supreme Court would review the appedl. Judge Webster indicated that thisis atacit admonition
to the Bar that it is not good appellate practice to file motions for rehearing as a routine practice.
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He gstated that the First DCA routinely entertains these types of motions and observed that there
is merit to the propogition that the DCA judges may have missed an argument. He further
observed that as alawyer, if you believe that thereis basis for Supreme Court review, you are
obligated to get an opinion by telling the digtrict court why it missed that argument. Judge
Webgter indicated that sometimes the court will miss an argument and observed that the
subcommittee proposa will have the beneficid effect of forcing the attorney to focus on that
issue.

Ms. Danidls stated that she did not want the subcommittee proposd to limit alitigant's ability
to file amotion for rehearing. Judge Campbell reviewed the Article V recommendation for the
committee. Part of the concern isthat there are some requests for written opinions smply on the
basis that the decison was a PCA, an improper basis for arehearing. Judge Webster observed
that the subcommittee proposa as presented does not preclude one from filing a motion for
rehearing based on other reasons (e.g., the court was wrong). He reviewed the intent of rule
9.330(a) for the committee, which he described as making an attorney state with particularity the
points of law or fact that the court has overlooked or misapprehended.

Judge Webster and Mr. Onek discussed the mechanics of how the rule would be interpreted
and gpplied. Ms. Daniels noted that there are anumber of reasonswhy crimind, aswell as civil,
practitioners make mations for rehearing to get awritten opinion. In crimind practice, itis
important to know if the basis of the decison was harmless error or failure to preserve. Such
information isimportant when advisng crimind clients on pogt-conviction rdief. Ms. Daniels
noted that this argument was an impetus of this study (i.e., the problem in crimina cases of not
knowing exactly why the error would not result in areversd).

Judge Cope noted that where the subcommittee proposd is beneficid isin those cases where
thereis areasoned basis for Sating that there isa conflict, since it would provide abass for
Supreme Court review. Judge Cope opined that in cases that deserve Supreme Court review, the
DCAs are obligated to write an opinion; however, gppellate judges have differing perspectives on
thisissue. Judge Cope observed that the intent of the Article V recommendation was to provide a
vehicle for codifying what current case law adready provides. In addition, the subcommittee
proposa and Article V recommendation are explicit and precise in their argument asto why there
isaneed for Supreme Court review. The option still rests with the district court as to whether or
not it will write an opinion.

Mr. Elligett suggested the possibility of amending the subcommittee proposa to address
ingtances of intrardigtrict conflict. Judge Campbell noted that the Second DCA addresses those
types of Stuations with motions for renearing en banc. Mr. Elligett asked if doing something in
the affirmative implies something in the negative. He asked if that would be the impresson that
many might have of the subcommittee proposd. Judge Stone, noting that the Fourth DCA gets
motions for rehearing for many different reasons, commented that he does not see any difference
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between current practice and the subcommittee proposal. Judge Campbell observed that abig
criticism of PCAsisthat they bar further review. Theintent of the Article VV recommendation
and the subcommittee proposd isto address this criticism.

The committee voted unanimoudly to adopt the subcommittee proposa as amended,
griking the words rehear the case and, found on line three, paragraph one. The committee then
voted "in concept” to amend the Comment section of the subcommittee proposd. The proposed
conceptua amendment would be added to the last sentence of the Comment section and would
generdly read that the amendment is not intended to restrict the opportunity to seek rehearing or
clarification from a per curiam affirmance for other reasons. The committee voted to passthe
proposal in concept and will refine the exact language or comment at alater date.

The committee then reviewed the Krauss/Elligett proposa listing categories judtifying a PCA.
Mr. Krauss suggested to the committee that they discuss the proposa as amended by Judge Cope.
Mr. Elligett provided the committee with background as to the rationde for the proposd; namely,
that it would be representative of a"typical” case. Judge Webster asked if the committee should
firg discussthisissue "in concept.”  Judge Webster noted that he had some concerns about the
Krauss/Elligett proposd. Judge Webster observed that the Krauss/Elligett proposa is non-
binding. Therefore, he was uncertain about itsimpact on the DCAs. He noted that Judge Cope's
amendments to the Krauss/Elligett proposal improved it somewhat, yet till contained inconsi stent
language. Judge Webster opined that if the committee was going to advance thisissue "in
concept” that it would be better off adopting arule smilar to that of the Federa Fifth Circuit,

Rule 47.6, Affirmance Without Opinion.

Judge Webgter read the Fifth Circuit's rule to the committee. The rule sates asfollows. "The
judgment or order may be affirmed or enforced without opinion when the court determines that an
opinion would have no precedentid value and that any one or more of the following
circumstances exists and is digpositive of the matter submitted for decison: (1) ajudgment of the
digtrict court is based on findings of fact that are not clearly erroneous; (2) that the evidencein
support of ajury verdict is not insufficient; (3) the order of an adminigtrative agency is supported
by substantia evidence on the record as awhole; (4) in the case of a summary judgment, that no
genuineissue of materid fact has been properly raised by the gppellant; and (5) no reversible error
of law appears. In such acase, the court may, in its discretion, enter either of the following
orders "Affirmed, see Fifth Circuit Rule 47.6" or "Enforced, see Fifth Circuit Rule 47.6"

Judge Webgter noted that this rule covers dl legitimate Situations in which the DCAs presently
issue PCAs. Judge Stone asked about the possibility of adding an "abuse of discretion” category
(i.e., there was no abuse of discretion by the trid court). Judge Webster observed that ano abuse
of discretion finding is probably covered under the no reversible error section of therule. This
category would apply to post-conviction relief mattersaswell. Ms. Danidls observed that the
Fifth Circuit rule does not darify thet there is a preservation issue, a point with which Judge
Webster agreed.
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Judge Stone stated that he was opposed generally to the concept of making the
Krauss/Elligett proposa arule of judicia administration. Judge Stone observed thet this
movement is new to the gppellate courtsin Horida. Judge Stone noted that any rule should
acknowledge that an opinion can be issued without a written opinion. Then, an expanded list
gmilar to that of the Krauss'Elligett proposa should be provided with the attention of gppellate
judges focused on those matters as | egitimate grounds for issuing a PCA.  Judge Stone opined
that there is no need to have a pecific rule in this matter and to do so would engender litigation
for violation of the rule. The main purpose should be for gppellate judges to understand the
circumstances under which a PCA is appropriate and ingppropriate. He noted that this can be
accomplished with less draconian measures.

Judge Cope and Judge Webster discussed their interpretation of the Fifth Circuit'srule,
specificaly, how the Fifth Circuit citesits own rule when issuing a PCA.  Judge Webster believes
that the Fifth Circuit ruleis cited as "Affirmed see Fifth Circuit Rule 47.6." Judge Cope discussed
the merits of gppdlate judges being able to check a subcategory of rule when issuing a PCA as
provided for in the Krauss/Elligett proposal. The committee discussed the merits of the
Krauss/Elligett proposa. Judge Webster argued that he was not convinced that the
Krauss/Elligett proposal would preclude a party from seeking Supreme Court review. He further
observed that if heis correct, that there could be a dramatic increase in review petitions submitted
to the Supreme Court. Judge Webster noted that any rule that might increase the workload for
the Supreme Court would likely not be adopted.

The committee further discussed the merits of the Krauss/Elligett proposd, specificaly, how it
might impact post-conviction relief motions (3.850). Judge Cope reviewed the state's arguments
in every criminal case as gppellee, to wit, that: (1) there was no error; (2) if there was an error, it
was not preserved; and (3) if it was preserved and it was an error, it isharmless error. With
regardsto acrimina PCA, Judge Cope opined that as a litigant, since you know the state made
these arguments and you do not know the basis of the ruling, inevitably a 3.850 motion will be
filed. Under the checklis format, if the court identifies the reason for the PCA, it isunlikdy that
the 3.850 motion will further advance the case. Judge Webster opined that what this process does
is ask the court to provide an advisory opinion on adirect appedl. He argued that there are many
gppellate judges in Horida who believe strongly that the DCAs should not engage in that practice.
Ms. Danids noted that public defenders smply want to know with which argument the appellate
court agreed.

Judge Harris stated that DCA judges know why they areissuing a PCA in a case and asked
why they should mind identifying the reason. Judge Campbell noted that pane members do not
aways agree why a case should recelve a PCA. Onejudge may fed that the issue is not
preserved, another that the error isharmless. Often, there is a split within the panel and deciding
which issueto cite could be problematica. Judge Webster noted that the Fifth Circuit rule would
solve that problem because the court citesto the rule.
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Judge Stone suggested that before any rule of judicid adminidtration is voted on by the
committee, committee members should decide whether they wish for the concept to move
forward asarule or merely be an educationa matter. Mr. Onek asked whether a checklist format
would asss an attorney in drafting amotion for rehearing. The attorney would know where the
court focused its review and could thus argue accordingly. Thiswould give the litigator some
knowledge of what the appellate courts are thinking.

Mr. Elligett reminded the committee that one of the reasons that this proposa was drafted
was for the appellate courts to better explain their reasons to the public. The checkligtisan
explanatory tool for non-judges. Moreover, it would help attorneys explain to their clientsthe
court's reasoning if they receive a PCA. Judge Campbdll read from Judge Owen's letter to the
committee where he notes that "the use of checklists should be avoided. In my opinion the use of
such is not befitting an gppellate court's dignity and the depreciative effect of their use would
totaly offset any vaue they might have.”

Ms. Danids observed that there is a strong feeling among the gppellate bar that DCAs should
be writing more opinions. She further noted that arule of judicia administration would send a
good message to the bar. Judge Campbell noted that heis very reluctant to impose a rule of
judicia adminigtration that Sngles out one dement of Horida'sjudiciary and tells them how to do
their job. Mr. McCabe indicated that he shares Judge Campbdll's concern that unlessthere is
some congtitutiona or statutory preclusion of Supreme Court review, this proposed rule of
judicid adminigtration could be problematica by sgnificantly increasing certiorari petitionsto the
Supreme Court. Mr. McCabe added that the checklist will not deter litigants from seeking
certiorari review. Mr. McCabe indicated that ideally he would like to see any rule or proposal
contain the following dements: the demeaning aspect of the checklist omitted, preclusion of
Supreme Court review, and more information provided to litigants. Mr. Krauss suggested that
one way to achieve thisisto conform the Krauss/Elligett proposd to the Fifth Circuit'srule.

Judge Webgter then asked if the committee should determine whether there is aneed for any
type of rule such as the one being discussed. Judge Stone agreed and cited Justice Hollenhorst's
example in Cdiforniawhere he has to write alot of unnecessary opinions, which then cause him
to hire more law clerksto address the increase in workload. The end result isthat he, in essence,
becomes amanager of law clerks and not ajudge. Judge Stone suggested that he doubts that the
Florida Bar would want DCA judges to become managers of law clerks.

Mr. Onek asked if it would be possible to get a separate citation attached to the PCA citing
the appropriate rule pertaining to the disposition of the case. Judge Campbell responded by
noting the problem in Cdiforniawith unpublished opinions, thet is, that they may not be cited for
precedentia value. Even s, they created alot of intra-digtrict conflict in that the court(s) was
receiving companion cases based on the unpublished opinions that had gone before other pands.
Judge Campbel| acknowledged alot of pros and cons regarding unpublished opinions but felt
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that the subject was beyond the charge of the committee. Judge Stone observed that Judge
Antoon was absent because he is attending a Masters Program at the University of Virginia
However, he wished to remind the committee that Judge Antoon is opposed to arule of judicid
adminigtration regarding thisissue and felt it is best addressed through the judicid education
Pprocess.

Mr. Elligett and Judge Campbel | discussed the possibility of the committee recommending to
the Judicia Management Council (IMC) that the use of PCAs be included in future educationa
forumsfor DCA judges as part of their ongoing curriculum. Mr. Elligett opined that he did not
believe that citation to a rule would promote access to the Supreme Court through petitions for
certiorari review. Judge Cope noted that the Supreme Court is restrictive in terms of which cases
they chooseto review.

Judge Stone moved that there not be arule of judicia adminigtration regarding a checklist for
PCAs. Judge Webster seconded the motion.  Judge Campbell opened the floor for discussion.
Ms. Daniels suggested that the committee not disregard the significant amount of correspondence
from the bar regarding this subject. Judge Cope noted that adoption of arule would not be
incons stent with educationa effortsin thisregard. He expressad his hope that the committee
would issue consensus recommendations to the IMC rather than closdly divided votes on
important issues. Judge Cope observed that the statistics gathered by the committee reved that a
sgnificant number of fully-briefed civil and crimina gppedsreceive aPCA. Heremarked that
with repetitive types of cases (e.g., harmless error) perhgps a combination of techniques might be
employed. Thus, in casesthat are currently receiving a PCA there might be greater specification
of the reason.

Judge Stone noted that there are a myriad of factors that go into the case review process. He
reviewed the process used by the Fourth DCA judges for the committee. He noted that every
find briefed appeal is conferred upon by three judges. The cases are thoroughly discussed and are
often accompanied by legd memoranda written by law clerksthat are 15-20 pageslong. He
asked if it would be better for their law clerks to write an opinion and have it circulated among
pand members. He cautioned that the committee should be dow to change a process that has
been devel oped to protect the litigants smply to comply with arule that many gppellate judges
fed isunnecessary. Judge Stone read Judge Antoon's statement from the March 5 mesting of the
committee in which he comments on the increase of "junk opinions’ issued by the DCAsasa
response to the work of the committee.

Judge Webgter opined that he has grave doubts as to whether arule of judicid adminigtration
is ether appropriate or desirable. However, he noted that he could live with arule such asthe
current Ffth Circuit rule. Theintent of that rule is not to tdll the judges of the Fifth Circuit how
to do their business, but rather, to inform the litigants of the Stuationsin which aper curiam
affirmance will beissued. The litigants know, because of the rule, that a case is affirmed for one
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or more of the reasonslisted. In addition, to a certain degree it serves an educationd function.
Citing the rule is mandatory for the court in the Fifth Circuit when issuing a PCA. Judge Webster
opined that he does not favor the checklist system because it denigrates the role of an appdllate
court. Moreover, as Judge Campbel noted, it tells appellate judges how to do their

work and suggests they are presently not doing it properly. Ms. Daniels remarked that she knows
that appellate judges put alot of time and effort into their work. She aso noted that many
members of the bar put congderable effort into their briefs, reply briefs, and oral argument. As
such, they would like more explanation from the appel late courts than a PCA.

Judge Cope stated that the committee seems to be struggling with the competing idess of how
to encourage more opinion writing in certain types of cases without placing an extra burden on
the system. Judge Campbell observed that a checklist will encourage more opinion writing. The
committee then voted on the motion not to have arule of judicial administration regarding
checklistisfor PCAs. The motion passed.

Judge Webster proposed that the committee recommend to the IMC that it urge those who
teach the new judge's appe late course at the judicid college to include an educational component
on the proper use of PCAs and, asimportant, when it is gppropriate to write an opinion. Itis
important that new judges understand the proper use of per curiam affirmances. Judge Campbell
stated that Judge Webster's proposal should become part of the regular education conference for
gopdlate judges. Thiswill help new judges overcome the "intimidation factor” that might exist
when serving on panels with veteran appelate judges.

The committee discussed the work of the Appellate Performance and Accountability
Committee of the IMC, including the reporting system that it will use in the future for the DCAs.
Judge Cope, who attended the most recent meeting of the Appellate Performance and
Accountability Committee, noted that he got the sense that it iswaiting for this committee to
make recommendationsin thisregard. Judge Webster noted that the new case management
system should be able to capture the satistica data on PCAs currently being submitted to the
committee by the DCA clerks. The committee aso discussed recommending that The Florida Bar
and the DCA Conferencejoin forcesto host educationa forums to discuss the issue of PCAs.

Mr. Elligett discussed ways in which the DCAs can communicate the process of issuing PCAsto
the bar.

Judge Webster moved that the committee recommend to the IMC that it either mandate, or
urge, those charged with administering Horidas judicial education component to train judges on
the proper use of per curiam affirmances without opinion. Training should occur for both new
appellate judges as part of the College of Advanced Judicia Studies, and the new appdllate
judges program, and on aregular basis (i.e,, periodicdly) at the annua meseting of the Didtrict
Court of Appeal Judges Conference. Judge Cope asked to what standards will the appellate
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courts adhere when choosing to PCA acase. Judge Cope noted that the committee seemsto be

in agreement on Ander s Briefsand Post Conviction Relief Motions (3.850), but beyond that there
appears to be disagreement as to which cases qudify for receiving a PCA. Judge Stone replied

that the educationd program should encompass dl materids currently before the committee
including the divergent views of the bar and public defenders. The committee discussed the

meaning of the word "proper" as used in the motion and aso the goplication of ABA standards

for PCAs and the structure on an educationa program. Mr. Elligett suggested that perhapsthe
motion should be amended to read "the proper use of PCAs without opinion and guiddlines for
opinion writing." The motion passed as amended.

The committee then began a discussion of Judge Cope's proposa on Suggested Guideines for
Opinion Writing. Judge Cope proposed that the committee move forward with guidance on when
opinions should be written. Judge Cope opined that unless the committee commitsitsaf to
edtablishing guideines for opinion writing the "good intentions' regarding PCAs will disappear.
Judge Cope pointed to the tatistics gathered by the committee, the ABA Standards on Opinion
Writing, aswell as the survey of other states to support his argument. Judge Cope observed that,
except in rare cases, there is no discussion in the Third DCA as to when opinions should be
written. Inthe Third DCA, the practice is to defer to the writing judge. Judge Cope opined that
some guidance or st of recommendations is desirable and useful and stated that until the
committee gets more specific in thisregard, it will not make much progress.

Judge Webgter noted that to get from the generd to the specific in terms of mandating
educationd programs, the curricula of said programs need to be given serious thought. However,
Judge Webster used non-fully briefed appeds (e.g., Anders Briefsor the Termination of Parental
Rights cases) to illudirate his point that there are fundamenta differences across DCAs as to how
an appedl is processed. For example, in the First DCA the public defenders office never asksto
be removed via Anders and the court would not permit it anyway. With respect to the termination
of parentd rights, many judges believe that these cases deserve a short opinion most of the time,

In response, Judge Cope indicated that he is amenable to adjusting or amending his proposa to
comport with the consensus view of the committee.  However, heindicated that the more
subgtantia issueis, if not these guiddines, then which guiddines. Judge Cope opined that he felt
grongly that the committee needed to advance some sort of meaningful guidelines for opinion
writing.

Judge Cope dtated that one explanation for the high number of PCAs without opinion is that
the panel agreed on the affirmance and the writing judge decided not to write an opinion. He
noted that type of Stuation isthe current practice on the Third DCA and estimated that this type
of practices explains an over 50% PCA rate in fully-briefed crimind and civil appeds. Judge
Cope suggested that perhaps the committee should first decide conceptudly if it wishesto
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proceed inthisarea. It was suggested by Judge Campbell and Judge Stone that perhaps the term
"suggestions,” rather than "guiddines” be used.

The committee discussed the most appropriate way to advance said guiddines or suggestions.
Because jurists and others have addressed this subject over the years, many reaching different
conclusions, it was suggested that perhgps any "guiddines’ or "suggestions' encompass as many
divergent views on the subject as possible. Judge Cope observed that it was difficult for him to
determine what such a course might accomplish. Mr. McCabe echoed Judge Cope's concerns by
noting that the motion suggests to him that someone, either the committee or others would
develop alist of suggested standards or procedures for when PCAs would or would not be used.
Mr. McCabe suggested that the committee advance a "best practices’ approach to the problem.

The committee then discussed its charge in the context of establishing guiddines, suggestions,
or the design of course curricula on the subject of the use of PCAs.  The committee agreed to
provide Judge Cope with written suggestions to his proposed " Suggested Guidelines for Opinion
Writing" to further refine his proposa. The committee discussed ways to delineate or describe
when cases should receive awritten opinion and when they should not. The committee dso
discussed how to best address dissents that accompany PCAs. The committee agreed that Judge
Cope would amend his proposal to incorporate the committee comments and any others that
members might provide to him either viae-mail or other correspondence. Ms. Daniels asked that
her proposa dso be reviewed by the committee.

The committee advised staff to notify the DCA derks to discontinue submission of the
monthly PCA data report. The committee discussed future collection of PCA data viathe new
appdlate case management system currently being ingaled in the DCAs. A motion was made
and seconded that the committee recommend to the IMC that statistica information (i.e., PCA
data smilar to that collected by the committee) be captured and included in future reports by the
appropriate entity. The motion passed.

The committee then discussed itsfina report. It was agreed that Judge Cope would circulate
his revised proposa to the committee for comment. Judge Campbell agreed to mediate any issues
that lack consensus. Once he recelves committee comment on his proposa, Judge Cope will
circulate aproposd in fina form to the committee for avote. Judge Campbell stated thet the
committee should target the IM C meeting of December 1 for its submission of itsfind report.

The meeting adjourned at 12:45 PM.
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C lonnoil

Per Curiam Affirmed Committee Meeting Six
Multi-site Video-Conference
2:00PM-3:00 PM
March 16, 2000

Minutes

Members Present:

Judge Monterey Campbdl, [11, Chair
Judge Gerald B. Cope, Jr.

Judge Peter Webster

Judge Barry Stone

Judge John Antoon, |1

Ms. Nancy Danids

Mr. Raymond Thomas Elligett

Mr. Robert Krauss

Members Absent:

Mr. Bernie McCabe
Mr. Brian Onek

Staff:

Mr. Gregory Y ouchock
Mr. Richard Cox

The Committee met via video-conference for itsfind meeting. Each didtrict court of apped
was linked to the Supreme Court with exception of the First and Fifth DCA. Thosein Tdlahassee
attended at the Supreme Court Building, including Judge Webgter, Judge Antoon, Ms. Danidls,
and gaff. Mr. Krauss and Mr. Elligett were at the Tampa location of the Second DCA. Judge
Campbdl, Judge Cope, and Judge Stone attended at their district court locations.
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Judge Campbell began the meeting by thanking the members and staff for their diligent effort
and work over the last two years. He also provided a brief review of his introductory Chairman’s
Remarks for the Committee. There were no objections to his remarks.

Judge Campbd| then began a discussion of the unresolved issues facing the Committee. Ms.
Danids noted that the draft report made no mention of a party’s ability to fileamotion for a
rehearing if they receive a PCA without an opinion. She further suggested that this language be
inserted as part of the final report. Judge Campbell commented that one reason for its absence
was atributable to differing practices across DCAs.  Judge Stone noted that the Fourth DCA has
conducted many educational seminars with the Bar about thisissue and indicated that there are no
impedimentsin his didrict to the filing of amotion for rehearing upon receipt of a PCA without
opinion. With no further discussion or objection, aff was ingructed to insart language into the
fina report indicating thet, under existing rules of court, it is appropriate to file amotion for
rehearing in cases recaiving a PCA without opinion.

The committee then discussed Judge Cope's Revised Minority Report. Judge Cope advised
the Committee that he had amended or revised his origind minority report and sent each member
acopy viafax prior to the meeting. With no further discussion or objection, Judge Cope's
Minority Report was accepted by the Committee as amended. Judge Campbell asked if there
were any comments or objectionsto Ms. Daniels Minority Report. There were none.

The Committee then discussed a series of technical amendmentsto the report in response to
previous comments from Judge Cope, Judge Stone, and Mr. Elligett. It was agreed that Mr.
Elligett’ s letter to the Committee would be included in the find report in the same section as the
Cope and Daniels minority reports. 1t was suggested and approved by the Committee that this
section should be titled “Minority Reports and Individud Member Comments.”

The Committee discussed the release of the report. It was agreed that the report would not be
publicly released until it was officidly sent to Chief Justice Harding and the Judicid Management
Council. It was further agreed that copies of the final report would be sent to the section chairs a
The HoridaBar. They would be asked to provide copies for their members.

Staff was ingructed to contact the Chief Justice’ s Office concerning who should receive
copies of the report. Staff was aso ingtructed to determineif the fina report could be loaded
onto the Supreme Court’ s homepage for Internet access. Judge Campbell again thanked the
members and gaff for their hard work on thisissue.

The meseting was adjourned at 3:00 p.m.
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